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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS. 

Jurisdictional Statement. 

This cause comes before this Court on an appeal from 
the District Court of the United States for the District of 
Columbia, bolding a Civil Division. The appeal involves, 
first, a motion filed on behalf of the appellants (defendants 
below) to dismiss a certain bill of complaint, which motion 
was overruled and denied, and, secondly, a motion filed in 
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behalf of the appellees (plaintiffs below) to dismiss certain 
cross-complaints, which motion was granted. Both mo¬ 
tions represent and involve valuable real estate property 
lights and in their character and essence contain finality. 

The first motion came to issue upon the filing of the 
complaint, extended answers thereto in behalf of all the 
appellants (defendants below) and a motion to dismiss 
filed in behalf of the appellants, when counsel for the 
appellees filed a statement, admission, and concession in 
behalf of said appellees, which rendered the filing of the 
original complaint, vain, moot and negative. 

The second motion came to issue upon certain cross¬ 
complaints filed in behalf of the appellants and a motion 
to dismiss said cross-complaints, filed in behalf of the 
appellees and sustained by the Court. The jurisdiction 
of this Court is derived from Code D. C. 1901, Sec. 226 
(Code D. C. 1929, Title 18, Sec. 29). The appellants re¬ 
serve the right to regard the relationship existing between 
the several parties hereto as contractual by virtue of a 
contract dated January 16, 1942. 

Statement of Case. 

Ellen C. Toomev departed this life on March 7, 1920, 
leaving surviving two daughters, Helen J. Toomey and 
Geraldine C. Toomey, also two sons, James A. Toomey 
and Vincent L. Toomey. She left a last will and testament 
dated January 20, 1916, in which her two daughters were 
given the income of the estate until the death or marriage 
of either or both of said daughters. She designated and 
appointed James A. Toomey and Vincent L. Toomey as 
executors and trustees of said testament. The said will 
contained, in part, the following residuary clause: 

“In the event of the death or marriage of one daugh¬ 
ter, then said income shall be paid to the surviving, 
unmarried, daughter, and upon her marriage or 


3 


death, then said entire estate shall be divided equally 
between my living children, their heirs and assigns.” 

The uncertainties contained in this language were 
brought to the attention of the four persons in interest, par¬ 
ticularly to James A. Toomey and Vincent L. Toomey, 
sometime during the month of December, 1941. The 
uncertainties reflected the possibility that if either James 
A. Toomey or Vincent L. Toomey should die before the 
death or marriage of both Helen J. Toomey and Ger¬ 
aldine C. Toomey, the intended interest for the said James 
A. Toomev and Vincent L. Toomev would be lost. James 
A. Toomey was the elder by twelve years and the rea¬ 
sonable expectancy would be that the estate of James 
A. Toomey might and possibly would suffer this loss. 
As it happened, James A. Toomey died December 
2, 1942, while Vincent L. Toomey survives. The four 
persons interested as the sole beneficiaries under the will 
realized and felt that this was not the intention of the 
testatrix, but that the intention of the testatrix was to vest 
in the said James A. Toomey and Vincent L. Toomey an 
absolute one-half remainder interest, each. Therefore, 
on January 16, 1942, these four persons entered into a 
written agreement to clarify and express their desires and 
intentions concerning said residuary clause contained in 
the will of Ellen C. Toomey, deceased. In addition, the 
wife of James A. Toomey, Marion Caraher Toomey, the 
principal plaintiff (now the principal appellee) was a party, 
as well as Catherine V. Toomey, wife of Vincent L. 
Toomey, who was made a defendant and is now one of the 
appellants in this Court. (Appellants ’ app. 1, 2, 6, 8, 9, 
10 , 11 .) 

That, under the terms and conditions of said agreement 
dated January 16, 1942, the same trustees were named, 
with absolutely no increase in the authorities and powers 
of said trustees. They remained for the purpose of re¬ 
ceiving the income and paying therefrom the debts, taxes, 
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repairs and general upkeep of said estate and, thereafter, 

to pay the net income unto the life beneficiaries, Helen J. 

Toomev and Geraldine C. Toomey, until their death or 

marriage. The trustees received absolutely no authority 

over the principal or corpus of said estate, except upon the 

death or marriage of both Helen J. Toomey and Geraldine 

C. Toomey, at which time said principal or corpus was to 

be paid over by said trustees unto James A. Toomey and 

Vincent L. Toomey, or tlieir respective heirs, in the event 

of the death of either or both James A. Toomey and 

Vincent L. Toomev. 

* 

The said agreement dated January 16, 1942, provided for 
the perpetuation of the trusteeship to govern and manage 
said estate, by providing that the incumbent trustees, 
James A. Toomev and Vincent L. Toomev were to continue 
as trustees and that, in the event of the death of either, the 
survivor was to continue and, in the event of the death 
of both of said trustees, then, substituted trustees were to 
be selected from one of the children of James A. Toomey 
and one of the children of Vincent L. Toomey. (Appellants’ 
app. 7, 9.) 

It appears that during the entire period of the trustee¬ 
ship, existing since March 7, 1920, that James A. Toomey, 
as trustee, permitted and allowed Vincent L. Toomey to 
personally manage and supervise the income and upkeep 
of said estate. (Appellants’ app. 19, 41, 42, 53.) That the 
corpus of said estate was increased, through the personal 
efforts of the said Vincent L. Toomey, as actuary trustee, 
irorn the assessed valuation of $32,593.00, at the time of 
the demise of Ellen C. Toomey, to $58,400.00, as of De¬ 
cember 15, 1943, when the answer to the original bill was 
filed. It further appears that the incumbrances on said 
property were $17,700.00 on March 7, 1920, and on Decem¬ 
ber 15, 1943, were $24,110.27, while the monthly rental re¬ 
turn increased from $274.94 on March 7, 1920, to $1,048.00 
on December 15, 1943. (Appellants’ app. 29, 30.) That, in 
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addition to this, said co-trustee, Vincent L. Toomey devel¬ 
oped premises 43-49 Capitol Court, S. W., through his 
personal efforts, by the construction of a modern fireproof 
garage, paying the sum of $100.00 per month, which prop 
erty in 1920 was offering no return whatever and was 
heavily indebted for overdue taxes and deed of trust, being 
in an extremely obsolescent condition, and which had been 
under the exclusive management and control of the co¬ 
trustee, Janies A. Toomey, up to and until 1929, because 
of his one-half ownership of said property, with the estate 
of Ellen C. Toomey. (Appellants’ app. 13, 14, 19, 20, 21 
and Exhibits 1 and 2.) 

It also appears that the co-trustee, Vincent L. Toomey, 
stimulated and brought about the development of the estate 
of Ellen C. Toomey, as well as the property owned jointly 
by the estate of Ellen C. Toomey and James A. Toomey 
in his own right, located at 43-49 Capitol Court, S. W. f 
through his personal credit efforts and services. (Appel¬ 
lants’ app. 13, 14, 15, 19.) That he never received any 
compensation whatsoever for his services as said trustee 
from March 7, 1920, and that he permitted what might be 
compensation for his services to remain within the estate 
so as to increase the capital ownership thereof. (Appel¬ 
lants’ app. 34, 41, 53.) 

It is also to be noted that the life beneficiaries, Helen 
J. Toomey and Geraldine C. Toomey, under the terms of 
the contract dated January 16, 1942, obligated themselves 
to allow part of their income to be used in paying off the 
loans secured against said property (Appellants’ app. 8.) 

At the time of the death of James A. Toomey, on Decem¬ 
ber 2, 1942, he was indebted to Vincent L. Toomey, indi¬ 
vidually and in his own right, in the sum of $22,491.61, for 
moneys advanced for jointly owned properties, not owned 
by or having anything to do with the estate of Ellen C. 
Toomey. (Appellants’ app. 13.) 
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The co-trustee, Vincent L. Toomey, always rendered his 
accounts for the income received and the disbursements 
made by him, unto James A. Toomey, his co-trustee, and 
Helen J. Toomey and Geraldine C. Toomey, the life bene¬ 
ficiaries and, after the death of James A. Toomey, on De¬ 
cember 2, 1942, he rendered accounts to Leo P. Harlow 
and Marshall H. Lynn, attorneys for Marion Caraher 
Toomey, et al., although there was no obligation to render 
these accounts to said attorneys, as the same reflected in¬ 
come and disbursements of the life estates. (Appellants’ 
app. 18.) 

The co-appellee, Marion Cecilia Toomey, one of the 
daughters of James A. Toomey, deceased, after the death 
of her father, called upon Mr. John A. Reilly, president of 
the Second National Bank of Washington, D. C., and in¬ 
vited said bank to serve as a co-trustee in the management 
and control of the estate of Ellen C. Toomev. This call 

m 

and the request made of Mr. Reilly were all without the 
knowledge of any of the appellants here to and, in fact, the 
appellants did not know of this call until Mr. Reilly com¬ 
municated with the appellant, Vincent L. Toomey and indi¬ 
cated to him the request made by the appellee, Marion 
Cecilia Toomey. This undertaking on the part of Marion 
Cecilia Toomey was, of course, without the consent of any 
of the appellants and all of said appellants greatly re¬ 
sented such a presumption as this act represented, as the 
perpetuation of said trusteeship is fully covered under 
and by virtue of the agreement dated January 16, 1942. 
(Appellants’ app. 41, 53.) 

The will of James A. Toomey has been admitted to pro¬ 
bate in the Probate Division of the District Court of the 
United States for the District of Columbia. The appellee, 
Marion Caraher Toomey, who petitioned for the probate 
of said will as Executrix thereunder, as well as the sole 
devisee and legatee, filed a petition for probate which con¬ 
tained the following paragraph: 
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“6. That decedent’s known unsecured debts, in¬ 
cluding the expenses of his last illness and funeral, 
amount to approximately $1,500.00. That petitioner 
is advised that there are other claims against him but 
by reason of the contingent character or questionable 
validity thereof she is unable to state the probable 
amount of the same.” (Appellants’ app. 13, 14, 15.) 

On December 2, 1943, the appellees (plaintiffs below) 
filed a complaint entitled “Complaint if or construction of 
will and deed, substitution of trustee and determination of 
trust property and interests therein”. Vincent L. Toomey, 
individually and as surviving trustee of the estate of Ellen 
C. Toomey, Helen J. Toomey, Geraldine C. Toomey and 
Catherine V. Toomey, wife of Vincent L. Toomey, the 
appellants herein, were all made defendants. The purport 
of the complaint was to the effect that the surviving trus¬ 
tee, Vincent L. Toomey, was in sole and exclusive control 
of the estate of Ellen C. Toomey, improved by real estate 
in the District of Columbia in the aggregate value of ap¬ 
proximately $60,000.00, and that he was about to convert 
and has threatened to actually convert the interests of 
the plaintiffs (now appellees) to the payment and satisfac¬ 
tion of the debt or moneys due him by the decedent, James 
A. Toomey. That the said Vincent L. Toomey, as surviving 
trustee had denied these appellees’ interests in said prop¬ 
erty and that the said surviving trustee did assert his per¬ 
sonal claims against the trust property for moneys loaned, 
and that by the continued exclusive control of the trust 
property by the said Vincent L. Toomey alone, their inter¬ 
ests in said trust property would be prejudiced and that it 
would be best to have a co-trustee or substituted trustee 
serve with the said Vincent L. Toomey, surviving trustee. 
(Appellants’ app. 1, 2, 3, 4, 5, 6.) 

The above mentioned complaint was accompanied by a 
copy of the contract dated January 16,1942, entitled Plain¬ 
tiffs’ Exhibit “A”. Both the complaint and exhibit were 
signed only by appellees’ attorneys, Leo P. Harlow and 
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Marshall H. Lynn, and no signature or verification what¬ 
soever appeared for the appellees themselves. Appellants’ 
app. 6.) 

Some of the specific allegations contained in said original 
complaint are as follows: Par 5, line 8: 

“ • # * but the defendant, Vincent L. Toomey, as sur¬ 
viving trustee of said trust, has denied the interest of 
plaintiffs and asserted that James A. Toomey died 
seised in his own right of a vested remainder therein.” 

Paragraph 8: 

“Plaintiffs, on information and belief aver that defend¬ 
ant, Vincent L. '1 oomey, as surviving trustee under 
the aforesaid will and agreement holds title to parcels 
of improved real estate in the District of Columbia of 
the aggregate value of approximately sixty thousand 
dollars, and of an actual value in excess of that amount, 
and is now in sole and exclusive control of the same; 
and that he claims that the trust estate is indebted to 
him for moneys loaned by him, and interest thereon.” 

Paragraph 9: 

i ‘By reason of the denial bv said defendant of the in- 
terest of the heirs of Janies A. Toomey in said trust 
property, and his assertion of personal claims against 
the trust property, and threatened efforts to enforce 
personal claims against James A. Toomey against the 
remainder interest in said trust property plaintiffs say 
that they are fearful that their interests may be preju¬ 
diced by the continued exclusive control of the trust 
property by said Vincent L. Toomey alone, and that 
they are advised and believe and therefore aver that it 
would be proper and in their best interest that substi¬ 
tute trustee be appointed in the place and stead of 
James A. Toomey, deceased, to serve as co-trustee with 
said Vincent L. Toomey.” 

While the prayers of said complaint contain this language, 
in part: 

“ * * * and requiring said Vincent L. Toomey as sur¬ 
viving trustee, to account for the property devised and 
bequeathed by the fourth paragraph of said will of 
Ellen C. Toomey, deceased.” 
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The answer of the defendant, Vincent L. Toomey, as well 
as the answers of the co-defendants, Helen J. Toomey, Ger¬ 
aldine C. Toomey and Catherine V. Toomey, all show that 
the said Vincent L. Toomey is the surviving trustee, but 
that he has absolutely no right whatsoever, as said trustee, 
over the corpus or principal of said trust estate. That his 
only rights under both the will of Ellen C. Toomey, dated 
January 20, 1916, and the agreement dated January 16, 
1942, are to manage, control, receive and pay over the in¬ 
come in behalf of the life tenants and divide the principal 
only upon the death or marriage of both Helen J. Toomey 
and Geraldine C. Toomey, the life tenants. (Appellants’ 
app. 10,11,12.) 

That said answers further show that James A. Toomey, 
deceased, and late a member of this Bar for forty-two years, 
and a Professor of Law at Georgetown University School 
of Law for more than twenty-five years, immediately prior 
to his death on December 2, 1942, served as co-trustee with 
the appellant, Vincent L. Toomey, surviving trustee, and 
that all accounts for the operation of said estate and trustee¬ 
ship were received by him up to the time of his death and 
were never protested. (Appellants’ app. 19.) 

That said answers further show that all transactions con¬ 
cerning the principal or corpus of said estate of Ellen C. 
Toomey, deceased, were joined in by James A. Toomey, 
Marion Caraher Toomey, his wife, (principal appellee in 
this cause) Vincent L. Toomey, Catherine V. Toomey, his 
wife, Helen J. Toomey and Geraldine C. Toomey, all as 
principals, the signatures as trustees not being necessary to 
convey interest in the principal. 

That after these extensive pleadings had been filed in be¬ 
half of the appellants (defendants below r ) and cross-com¬ 
plaints filed in their behalf, counsel for appellees made this 
statement, admission and concession in appellees’ (then 
plaintiffs’) points and authorities in support of plaintiffs’ 
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(now appellees) motion to dismiss cross-complaints of Vin¬ 
cent L. Toomey, Helen J. Toomey and Geraldine C. Toomev, 
page 3, paragraph 5, said statement being twice stated in 
the identical language: 

“The life beneficiaries under the will are entitled 
only to take during their lives, unmarried, the net in¬ 
come from the properties left by the decedent; and the 
trustees ice re given no powers other than to collect and 
disburse the income and to convey the remainder upon 
termination of the life estates." (Italics supplied.) 

The making of the above statements is further acknowl¬ 
edged to in the appellees' reply to opposition to motion to 
dismiss this appeal. 

At the time of the filing of, these respective answers 
cross-complaints were filed in behalf of the four appellants. 
The appellant, Vincent L. Toomey, in his own right and as 
trustee, urged that the complaint of the appellees represent¬ 
ed a substantial and serious violation of the contract dated 
January 16, 1942, in that the appellees urged the appoint¬ 
ment of a co-trustee to serve along with the said Vincent L. 
Toomev. That the said Vincent L. Toomev had served said 

• w 

estate without compensation since March 7, 1920, and had 
permitted what would have been compensation, to return 
to the estate and thereby increase the principal or corpus of 
said estate. That, in addition thereto, the perpetuation of 
the trusteeship was fully provided for and taken care of 
under the agreement dated January 16, 1942. That a new 
trustee appointed at this time as a co-trustee would be com¬ 
pensated on the basis of what the surviving trustee, Vin¬ 
cent L. Toomey, had accomplished by virtue of increasing 
and enhancing the value of said estate, although the said 
Vincent L. Toomey contributed his efforts as trustee with¬ 
out imposing any financial burden resulting from compensa¬ 
tion to himself. (Appellants’ app. 33, 34, 35, 36.) 

The cross-complaints of Helen J. Toomey and Geraldine 
C. Toomey showed that they had permitted the use and con- 
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version of a substantial part of the income of said estate, 
belonging to them, in order to pay off and liquidate the in¬ 
debtedness of said estate. That if a co-trustee should be 
appointed that they alone would pay for his compensation 
out of their income, in addition to the moneys converted out 
of their income in payment of the indebtedness due by the 
estate. That they had accepted the contract of January 
16, 1942, believing that the same represented a full and 
complete method and means for the perpetuation of the 
trusteeship. That the appellees had repudiated, evaded, 
annulled and voided the covenant to perpetuate said trus¬ 
teeship in the manner and form set forth and included in the 
agreement dated January 16, 1942. (Appellants’ app. 45, 
46, 47.) 

The cross-complaint of Catherine V. Toomey showed that 
when she signed the agreement dated January 16, 1942, she 
did waive, surrender and renounce valuable inchoate dower 
rights, upon the representations that the trusteeship and 
other conditions of the agreement dated January 16, 1942, 
would be carried out as therein stated. That the failure of 
the said appellees to carry out said agreement was a com¬ 
plete failure of consideration and justified the restoration 
to the said Catherine V. Toomey of all dower rights previ¬ 
ously held by her, and that she prayed the cancellation and 
nullification of said agreement dated January 16, 1942. 
(Appellants’ app. 54, 55.) 

A motion was thereupon filed on behalf of the appellees 
to dismiss the cross-complaint of Vincent L. Toomey indi¬ 
vidually for the cancellation of the said agreement dated 
January 16, 1942, and similar motions were filed on behalf 
of the appellees to dismiss the respective cross-complaints 
of Helen J. Toomey, Geraldine C. Toomey and Catherine 
V. Toomey. In partial support of the motions to dismiss 
these several cross-complaints, the appellees, through their 
counsel, filed certain points and authorities. Amongst the 
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points and authorities, to-wit: on page 3 and contained in 
Paragraph 5, was the admission heretofore referred to, and 
here again stated: 

“The life beneficiaries under the will are entitled 
only to take during their lives, unmarried, the net in¬ 
come from the properties left by the decedent; and the 
trustees were given no powers other than to collect and 
disburse the income and to convey the remainder upon 
termination of the life estates.” 

Immediately upon receipt of these points and authorities 
and relying entirely upon the admission contained on page 
3 and in Paragraph 5, above referred to, a motion to dismiss 
the original complaint was filed on behalf of the appellants. 

The motions were heard upon argument by the respective 
counsel hereto, no testimony of course being taken, and the 
presiding justice granted the motion on behalf of appellees 
to dismiss the cross-complaints and denied to appellants 
their motion to dismiss the original complaint. Upon those 
rulings, this appeal has been taken. 

Argument. 

The two propositions of law which this Court is called 
upon to decide are: 

1. Should the appellants prevail in their motion to dis¬ 
miss the original complaint ? 

2. Should the appellees prevail in their motion to dis¬ 
miss the cross-complaint filed in behalf of the appellants 
(defendants below)? 

PROPOSITION NO. 1. 

Should the Appellants Prevail in Their Motion 
to Dismiss the Original Complaint? 

The appellants seek to sustain their motion to dismiss the 
original complaint, because counsel for the appellees ad¬ 
mitted in their points and authorities filed in support of 
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their motion to dismiss the cross-complaint, page 3, Para¬ 
graph 5: 

“The life beneficiaries under the will are entitled 
only to take during their lives, unmarried, the net in¬ 
come from the properties left by the decedent; and the 
trustees were given no powers other than to collect and 
disburse the income and to convey the remainder upon 
termination of the life estates/’ (Appellants’ app. 55, 
56, 57.) 

To insure the accuracy of the happening and publication 
of these statements, counsel for the appellees fully admit 
the occurrences (appellees’ reply to the opposition to 
motion to dismiss this appeal). They endeavor to justify 
the statements by stating that there is no inconsistency with 
any allegation of the complaint, or with the appellees’ right 
to any of the relief sought. 

The appellees had preceded these statements by the fol¬ 
lowing fabulous allegations contained in their original com¬ 
plaint: Par. 5, line 8: 

“* # # but the defendant, Vincent L. Toomey, as sur¬ 
viving trustee of said trust, has denied the interest of 
plaintiffs and asserted that James A. Toomey died 
seised in his own right of a vested remainder therein.” 

Paragraph 8 : 

“Plaintiffs, on information and belief aver that de¬ 
fendant, Vincent L. Toomey, as surviving trustee un¬ 
der the aforesaid will and agreement holds title to 
parcels of improved real estate in the District of Co¬ 
lumbia of the aggregate value of approximately sixty 
thousand dollars, and of an actual value in excess of 
that amount, and is now in sole and exclusive control 
of the same; and that he claims that the trust estate is 
indebted to him for moneys loaned by him, and interest 
thereon.” 

Paragraph 9: 

“By reason of the denial by said defendant of the in¬ 
terest of the heirs of James A. Toomey in said trust 
property, and his assertion of personal claims against 
the trust property, and threatened efforts to enforce 
personal claims against James A. Toomey against the 
remainder interest in said trust property plaintiffs say 
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that they are fearful that their interests may be preju¬ 
diced by the continued exclusive control of the trust 
property by said Vincent L. Toomev alone, and that 
they are advised and believe and therefore aver that 
it would be proper and in their best interest that sub¬ 
stitute trustee be appointed in the place and stead of 
James A. Toomev, deceased, to serve as co-trustee with 
said Vincent L. Toomev.” 

While the prayers of said complaint contain this language, 
in part: 

“• * # and requiring said Vincent L. Toomev as sur¬ 
viving trustee, to account for the property devised and 
bequeathed by the fourth paragraph of said will of 
Ellen C. Toomev, deceased.” 

The four appellants (defendants below) in their answers 
to the original complaint allege uniformly 

* * that the life beneficiaries under the will are 
entitled only to take during their lives, unmarried, the 
net income from the properties left by the decedent; 
* * * The trustees were given no powers other than 
to collect and disburse the income # * * to convey only 
the remainder upon termination of the life estates.” 

These answers of the appellants (defendants below) al¬ 
lege exactly and in the same language the statements and 
publications contained in that part of the points and au¬ 
thorities filed by appellees’ counsel, page 3, Paragraph 5 
(Appellants’ app. 55, 56, 57). (Repeated and acknowledged 
to in appellees’ reply to opposition to motion to dismiss ap¬ 
peal.) 

Certainly these statements and publications are binding 
upon the appellees, because if you impugn their value, ac¬ 
curacy or inconsistency, then, you raise the question of the 
good faith of the original complaint. 

The original complaint filed in this case was signed only 
by the two counsel for the appellees—a practice fully al¬ 
lowed by the Rules of Civil Procedure (Rule 11), but al¬ 
lowed with the definite reservation, however, that: 

Rule 11. Line 12: ‘‘The signature of an attornev con- 
stitutes a certificate by him that he has read the plead¬ 
ing: that to the best of his knowledge, information and 
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belief there is ground to support it; and that it is not 
interposed for delay. If a pleading is not signed or is 
signed with intent to defeat the purpose of this rule, 
it may be stricken as sham and false and the action 
may proceed as though the pleading had not been 
served. For a willful violation of this rule an attorney 
may be subjected to appropriate disciplinary action.” 

In other words, the original complaint bore the double 
endorsement of accuracy: 

A. Signed by the attorneys as principles 

B. Signed bv the attornevs as attorneys of record. 

In addition, the character of the complaint was for construc¬ 
tion of a will and contract so that the legalistic theme and 
the justiciable issues are the products of a legal and not a 
lav mind. A test of the demand of Rule 11 that everv 
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pleading have “ground to support it.” Certainly these 
statements and publications cannot be disavowed, because 
of the demands of Rule S of the Rules of Civil Procedure: 

Rule 8 (e) (2), line 9: “A party may also state as 
many separate claims or defenses as he has regardless 
of consistency and whether based on legal or on equita¬ 
ble grounds or both. All statements shall be made 
subject to the obligations set forth in Rule 11.” 

These statements and publications it is to be remembered 
■were not made as a claim or defense to the original com¬ 
plaint, but were filed to support a motion to dismiss a 
cross-complaint, a separate and independent action as it 
were. 

This Court has stated, in Shoemaker v. Munsey, 37 App. 
D. C. 95, reading from bottom of page 99: 

“This testimony related to the property in contro¬ 
versy. It was the valuation fixed by defendant’s au¬ 
thorized agent as its true value. The method of as¬ 
certaining the true value fixed by the board of equaliza¬ 
tion was the same as that adopted by the court in in¬ 
structing the commissioners in this case. This affi¬ 
davit was the written sworn admission of defendant, 
through his agent and attorney, in a matter where the 
statement of the agent must be treated as the declara¬ 
tion of the principal. It being against his interest, it 
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was clearly admissible for what it was worth as deter¬ 
mining the value defendant placed upon the property 
at the time the valuation for assessment purposes was 
made. It is not a bar to its admission that this valua¬ 
tion was made about two years prior to the date when 
plaintiff sought to avail itself of the statement as evi¬ 
dence in this case. It would not have been difficult by 
competent evidence to establish any difference in the 
valuation of the property between the time the valua¬ 
tion for the purposes of taxation was made and the 
time the evidence in this case was taken.” 

Also, in the case of Berry v. Littlefield. Alvord & Co., 54 TJ. 

S. App., D. C., 195, reading from the top of page 198: 

“Since an admission by an attorney, not expressly 
authorized, in a formal pleading, is not binding on his 
client in another case, where the parties are different, 
it seems that an admission made in an informal talk 
looking to the settlement of a claim should not be. The 
principle seems to be that the attorney is impliedly 
authorized to make admissions for the purposes of the 
case or matter in which he is retained, and for no other 
purpose. Where an attorney employed to present a 
claim to a person makes certain admissions of fact, 
they are competent evidence against his client in a 
subsequent suit between the client and the person to 
whom they were made, as in the case of Loomis v. New 
York, etc., Railroad Co., 159 Mass. 39, 34 N. E. 82, or 
where an agent is duly authorized to make a statement, 
as in Shoemaker Co. v. Munsey, 37 App. D. C. 95, it is 
competent. But those cases, as we have already point¬ 
ed out, are quite different from the one with which we 
are dealing.” 

Reference is also made to the case of Harvey v. Provandie, 

83 N. H. 236, reading from page 242, line 19: 

“It is not essential that an admission be contrarv to 

•r 

the interest of the party at the time it is made. It 
is enough if it be inconsistent with the position which 
the party takes either in the pleadings or at the trial, 
citing Masterson v. Railway Co., 83 N. H. 190.” 

Likewise, in Hall v. Benefit Ass’n., 164 S. C. 80, reading 

from page 83, paragraph 5: 

“The parties to a suit are bound by admissions, 
made by their attorneys of record, in open court, or 
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elsewhere, touching matters looking to the progress 
of the trial. Such practice is of almost every day oc¬ 
currence: and this statement is so elementarv and un- 

* 

derstood so thoroughly by the profession as to need no 
citation of authority.” 

Professor Wigmore in his Treatise on Evidence calls this 
condition a Judicial Admission, Secs. 2589,2590,2591 , read¬ 
ing from Sec. 2589, line 9: 

“The distinction between a pleading and a Judicial 
Admission seems to consist in the circumstances that 
the latter may be made after issues joined or trial be¬ 
gun, and may thus counteract or diminish the effect of 
a pleading, that is in a part of the required statements 
defining the parties’ issues; and that it is therefore 
not subject to the rules of time, form, amendment and 
the like, which govern the allegations of pleading.” 

The appellants (the defendants below) have been put to 
the great expense of defending this litigation. The courts 
have been compelled to lend their time in the review and 
consideration of this litigation. The death of James A. 
Toomev has not altered the operation of the agreement 
dated January 16, 1942, as the death of either one of the 
two trustees, under the terms thereof, renders the surviv¬ 
ing co-trustee, the surviving trustee. No other event has 
happened in the administration of this trust to make the 
same the subject of litigation, as included and alleged in 
the original complaint filed. 

Under the last will and testament of James A. Toomev, 
his wife, Marion Caraher Toomev was made, and is, the 
sole legatee and devisee. While she is a party to the agree¬ 
ment dated January 16, 1942, and the sole legatee and de¬ 
visee under the last will and testament of James A. Toomev 
deceased, nevertheless, through some mystical operation 
of law she contends, according to the allegations of the 
original complaint, that she has become divested of all in¬ 
terest in the estate of Ellen C. Toomev, deceased. If there 
is any merit whatsoever to the request or prayer for the 
construction of the respective interests of the appellees in 
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the estate of Ellen C. Toomey, such right of construction 
would not mature until the death or marriage of the two 
life beneficiaries, Helen J. Toomey and Geraldine C. 
Toomey, and therefore the filing of this complaint at this 
time is premature. 

PROPOSITION NO. 2. 

Should the Appellees Prevail in Their Motion to Dismiss 
the Cross-Complaint Filed in Behalf of the 
Appellants (Defendants Below) ? 

Each and every one of the appellants (the defendants 
below) has contributed some property or actual monetary 
effort to the enhancement of the corpus or principal of the 
estate of Ellen C. Toomey. The appellants, Helen J. 
Toornev and Geraldine C. Toomev, bv virtue of the contract 
dated January 16, 1942, have permitted a part of their in¬ 
come to be applied in the payment and cancellation of the 
mortgage indebtedness, thereby increasing the equity of 
ownership. The appellant, Catherine V. Toomey, in ac¬ 
cepting and executing the agreement dated January 16, 
1942, surrendered valuable dower rights that she possessed 
in the estate of Ellen C. Toomey, thereby making certain 
a one-half vested residuarv interest in James A. Toomev, 
or the estate of James A. Toomey. The appellant, Vincent 
L. Toomey, individually, surrendered a one-half residuary 
interest to James A. Toomey, or the estate of James A. 
Toomey under the agreement dated January 16, 1942, and 
the said Vincent L. Toomey, as co-trustee and as the ac¬ 
tuary trustee of the estate of Ellen C. Toomey, contributed 
all and any efforts by him in the management of said estate 
and any compensation due him for such efforts. This serv¬ 
ice by the said Vincent L. Toomey has been rendered con¬ 
tinuously by him from March 7, 1920, up to and until Janu¬ 
ary 16, 1942, when lie entered said contract bearing even 
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date and thereby cancelled or disclaimed any compensation 
due him for a period of over twenty-two years. That since 
January 16,1942, he has likewise received no compensation 
whatsoever and for the two periods of time has permitted 
whatever might be a compensation to return to the corpus 
or principal of this estate and thereby enhance and increase 
the same. 

On the other hand, nothing has been done by any of the 
appellees, except Marion Caraher Toomey, wife and widow 
of James A. Toomey, deceased, who signed the agreement 
dated January 16, 1942, and who now attempts to repudiate 
that agreement. She informs the court that she is divested 
of any interest in the estate of Ellen C. Toomey, deceased, 
although she is the sole legatee and devisee under the will 
of James A. Toomey, deceased, and the agreement of Janu¬ 
ary 16, 1942, vests a one-half absolute residuary interest in 
James A. Toomey. To justify this last statement, para¬ 
graph 3 of said agreement is quoted: 

“3. The object of this agreement is to vest in James 
A. Toomey and Vincent L. Toomey, as trustees, a com¬ 
plete and absolute fee simple estate, with the income 
therefrom payable to Helen J. Toomey and Geraldine 
C. Toomey until their marriage or death, the survivor 
upon the marriage or death of either to take the entire 
income until her marriage or death, and thereafter to 
create in James A. Toomey and Vincent L. Toomey, 
in their own right, in equal parts, and as their abso¬ 
lute estate, the remainder principal and corpus in said 
estate, and the trust thereupon fully terminated and 
ended.” (Appellants’ app. 3, 8, 14.) 

This certainty created in James A. Toomey, or the estate 
of James A. Toomey an actual vested remainder in one- 
half the total estate of Ellen C. Toomey, with the enjoyment 
of the same postponed until the death or marriage of the 
two life beneficiaries. This certain and definite one-half 
vested remainder under and by virtue of the contract dated 
January 16, 1942, superseded and took the place of the 
language employed in the will of Ellen C. Toomey, which 
language is as follows: 
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“Fourth: I give, devise and bequeath all the rest 
and residue of my estate, real, personal and mixed, 
wheresoever situate, of which I am now possessed or 
which I may hereafter acquire, to my sons, James A. 
and Vincent L. Toomey, in fee simple, in trust, however 
for the following purposes: to manage and control 
said property and collect the income from the same 
and pay over the net income of said property to my 
daughters Helen J. and Geraldine C. Toomey as long 
as they live and are unmarried, in the event of the 
death or marriage of one daughter, then said income 
shall be paid to the surviving unmarried daughter and 
upon her marriage or death then said entire estate 
shall be divided equally between my living children, 
their heirs and assigns.” (Appellants’ app. 2.) 

Therefore, James A. Toomey, or the estate of James A. 
Toomey received a definite and certain one-half vested re¬ 
mainder as against the uncertain, indefinite devise contain¬ 
ed in the above language. For this, James A. Toomey, or 
the estate of James A. Toomey, gave nothing, except the 
promise that the trusteeship would perpetuate in accord¬ 
ance with the terms and under the conditions of the con¬ 
tract dated January 16, 1942, which terms and conditions 
under said contract are: 

“Upon the death of both James A. Toomey and Vin¬ 
cent L. Toomey, before the expiration of said trust, sub¬ 
stituted trustees shall be appointed by selecting one 
trustee from the children of James A. Toomey and one 
from the children of Vincent L. Toomey.” (Appel¬ 
lants’ app. 9.) 

The appellees would impose upon the appellants, particu¬ 
larly Helen J. Toomey and Geraldine C. Toomey, the actual 
cost and compensation of a co-trustee. The appellees would 
further impose upon the appellants a method and fonn of 
management of the estate that would be different and sepa¬ 
rate from the management under which said estate had 
prospered, enhanced and increased nearly double in princi¬ 
pal and nearly four times in income. This co-trusteeship, or 
substituted trusteeship, would serve until the death or mar¬ 
riage of the two life beneficiaries, when it would become the 
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duty of the trustees to divide the estate between James A. 
Toomey, or the estate of James A. Toomey, and Vincent L. 
Toomey. It would be without one cent cost to the appellees, 
because it would have to be borne and paid for out of the in¬ 
come. 

If the appellees are allowed to prevail with their motion 
to dismiss the cross-complaint, then, their only possible 
consideration for the agreement fails, to-wit: the promise 
to perpetuate the trusteeship as therein provided. This 
consideration failing, the remainder of the contract is with¬ 
out any further consideration and would lack mutuality. 
It would lack mutuality because it casts upon the appellants 
only, the duty or obligation of contributing financially, 
either by 'way of income or principal, to the performance 
of the contract. 

The appellants respectfully contend that the action of 
the appellees in interviewing Mr. John A. Reilly, president 
of the Second National Bank, to have said bank serve as 
co-trustee with Vincent L. Toomey, and the filing of the 
original complaint for the appointment of a co-trustee, are 
clear and unequivocal acts by which said appellees have 
sought to abandon their only obligation under the contract, 
to-wit: to observe and respect the perpetuation of the trus¬ 
teeship. The appellants, therefore, further respectfully 
contend that the contract has been abandoned, cancelled and 
terminated and that the conduct represents a complete 
rescission of this contract. Most appropriate to this theory 
is the language of this Court in the case of Singer v. Fried¬ 
man , 66 U. S. App. D. C. 191, reading from page 193: 

“ (3-4) Moreover, in this case the plaintiffs are seek¬ 
ing the rescission of a contract without first restoring 
to the defendants the sum of money which they received 
as consideration for the execution of the contract. It 
is an established principle of equity, applicable to this 
case, that the plaintiffs, in order to be heard in such a 
case, must first restore or offer to restore to the oppo- 
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site parties the consideration received by them for the 
contract in question, and such otfer must be made be¬ 
fore or at the time of the bringing of their suit. In this 
case no such offer has been made and the plaintiffs are 
in the position of parties who seek to rescind a contract 
executed by them, and at the same time retain the con¬ 
sideration which they received for its execution. 

In Lyons v. Allen, 11 App. D. C. 543, 552, opinion by 
>Ir. Chief Justice Alvey, it was said by this court: ‘The 
plaintiff can not be allowed both to affirm and disaffirm, 
according as the case may terminate; he can not affirm 
for what he has received, and disaffirm and repudiate 
the release as to the difference between that amount 
and what he might expect to recover by the verdict of 
the jury. He must disaffirm and rescind the release 
in toto , if the facts justify him in so doing, and return 
or offer to return what he has received under it, before 
bringing his action.* *’ 

It is certainly worthy of comment at this moment to call 
to the attention of the court the fact that one of the points 
and authorities in support of the motion to dismiss the 
cross-complaint, given by appellees, is the very substance 
and language of the answers filed by the appellants to the 
original complaint. This, of course, is that oft-quoted ad¬ 
mission by the attorneys for the appellees. And, it certainly 
here reflects or discloses the good faith, or lack of good faith 
of this entire proceedings. 


Conclusion. 

By granting the motion to dismiss the original bill and 
overruling the motion to dismiss the cross-complaints, this 
Honorable Court would restore a condition to which these 
appellants are entitled, to-wit: that condition that existed 
in the estate of Ellen C. Toomey prior to January 16, 1942. 
The appellees have shown their disapproval of the contract 
dated January 16, 1942, and they should be considered as 
preferring that condition of the estate of Ellen C. Toomey 
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prior to January 16, 1942, in preference to the condition as 
of December 2, 1943, the day on which the appellees insti¬ 
tuted their suit. 


Respectfully submitted, 

JOSEPH C. SURACI, 
Attorney for Appellants, 
Union Trust Building, 
Washington, D. C. 
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APPENDIX. 

Case No. 8915. 

1 IX THE DISTRICT COURT OF THE UNITED 

STATES 

for the District of Columbia. 


Marion Caraher Toomey, individually 
and as Executrix of the Estate of 
James A. Toomey, deceased, 

1875 Taylor Street, X. W. 

Marion Cecilia Toomey, 

1875 Taylor Street, X. W. 

Helen E. Toomey, 

1875 Taylor Street, X. W. 

James C. Toomey, 

c/o Fleet Post Office, 

San Francisco, California, 

Plaintiffs, 

vs. 

Vincent L. Toomey, individually and 
as surviving Trustee under the Will 
of Ellen C. Toomey, deceased, 
1015 - 15th St., X. W. 

Helen J. Toomey, 

3756 McKinley St., X. W. 

Geraldine C. Toomey, 

1514 - 34th St., X. W. 

Catherine V. Toomey', 

3135 Highland Place, X. W. 

Defendants. 


Civil Action Xo. 
22283. 


Complaint for Construction of Will and Deed, Substitution 
of Trustee, and Determination of Trust Property 
and Interests Therein. 


1. The claims asserted and relief sought herein lie with¬ 
in the general equitable jurisdiction conferred upon this 
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Court by D. C. Code, Title 11, Sections 301,306, and 325, and 
ail parties hereto, both plaintiffs, and defendants, are citi¬ 
zens of the United States and residents of the District of 
Columbia. Kelief is also sought under U. S. Code, Title 
28, Section 400, authorizing declaratory judgment in the 
Courts of the United States. 

2. On or about the 7th day of March, 1920, Ellen C. 
Toomey, a resident of the District of Columbia, died seized 
and possessed of valuable real property in the District of 
Columbia, and was survived by four children, the 
2 defendants Vincent L. Toomey, Helen J. Toomey, 
and Geraldine C. Toomey, and James A. Toomey, 
(since deceased), father of the plaintiffs, Marion Cecilia, 
Helen E., and James C. Toomey. In and by her last will 
and testament, dated January 20, 1916, and duly admitted 
to probate and record in the Office of the Register of Wills 
of the District of Columbia, said Ellen C. Toomey be¬ 
queathed and devised her residuary estate (which included 
all of her said real property) as follows: 

‘‘Fourth. I give, devise and bequeath all the rest and 
residue of my estate, real, personal and mixed, where¬ 
soever situate, of which I am now possessed or which 
I may hereafter acquire, to my sons, James A. and 
Vincent L. Toomey, in fee simple, in trust, however for 
the following purposes: to manage and control said 
property and collect the income from the same and pay 
I over the net income of said property to my daughters 
Helen J. and Geraldine C. Toomey as long as they live 
and are unmarried, in the event of the death or mar¬ 
riage of one daughter, then said income shall be paid 
to the surviving unmarried daughter and upon her 
marriage or death then said entire estate shall be divid¬ 
ed equally between my living children, their heirs and 
assigns.” 
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3. Thereafter, on or about the 16th day of January, 
1942, James A. Toomey and Marion C. Toomey, his wife, 
Vincent L. Toomey and Catherine V. Toomey, his wife, 
Helen J. Toomey, and Geraldine C. Toomey being all the 
parties interested in the trust estate so created by said will 
of said Ellen C. Toomey, made and executed a certain deed 
and agreement in writing, wherein and whereby they under¬ 
took to adjust and agree between themselves as to the divi¬ 
sion and disposition of the residuary property bequeathed 
and devised bv the aforesaid Will of Ellen C. Toomey; a 
true copy of said writing is hereto annexed and filed here¬ 
with marked “Exhibit A” and by this reference incorpo¬ 
rated herein. In and by said deed and agreement it was 
provided that upon the termination of the trust created by 
said will of Ellen C. Toomey, by the death or marriage of 
both of the said daughters of Ellen C. Toomey, the entire 
principal and corpus of the trust estate should be paid 
over, delivered and conveved unto James A. Toomev and 
Vincent L. Toomey, in equal parts, or if they or either of 
them should be then dead, unto their respective heirs at 
law. 

4. James A. Toomey died on the 2d day of December, 
1942, leaving as his heirs at law three children, the plain¬ 
tiffs, Marion Cecilia Toomey, Helen E. Toomey, and 

3 James C. Toomev; and by his last Will and Testa¬ 
ment, which has been duly admitted to probate and 
record in the Office of the Register of Wills for the District 
of Columbia, said James A. Toomey devised and bequeathed 
all property owned by him to his widow, the plaintiff Marion 
Caraher Toomey, and letters testamentary on his estate 

have been issued to said Marion Caraher Toomev as 

• 

executrix designated by him. At the time of the death of 
said James A. Toomey, defendants Helen J. Toomey and 
Geraldine C. Toomey, the life beneficiaries under the trust 
created by the above mentioned will of Ellen C. Toomey, 
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were, and still are, living and unmarried, and defendant 
Vincent L. Toomev, was and still is living. 

5. Since the death of said James A. Toomey, a contro¬ 
versy has arisen between plaintiffs and the defendant Vin¬ 
cent L. Toomey, as follows: 

Plaintiff’s Marion Cecilia Toomey, Helen E. Toomey, 
and James C. Toomey, assert that by virtue of the pro¬ 
visions of the Will of Ellen C. Toomey and of the above- 
mentioned deed of agreement of January 16,1942, there 
became vested in them, upon the death of James A. 
Toomey, an absolute estate in remainder, in an undi¬ 
vided one-half of the properties comprised in the trust 
estate created by the aforesaid will of Ellen C. Toomey; 
but the defendant Vincent L. Toomey, as surviving 
trustee of said trust lias denied the interest of plain¬ 
tiffs and asserted that James A. Toomev died seized in 
his own right of a vested remainder therein, and that 
said remainder constitutes a part of the estate of said 
James A. Toomey, subject to payment of his debts and 
to the provisions of his will; and said defendant has 
further stated his intention to collect from the trust 
property certain alleged indebtedness of James A. 
Toomey, to him. 

6. Plaintiff Marion Caraher Toomey asserts no claim or 
interest in or to any of said trust property in her own right 
either as widow or devisee of James A. Toomey, and as 
Executrix of the Estate of James A. Toomey submits the 
interest of said estate and the creditors thereof to the 
Court and requests the instructions of the Court as to her 
rights and duties in respect thereto. 

7. Plaintiffs are advised and believe and therefore aver 
that defendants Helen J. Toomey and Geraldine C. Toomey 
and Catherine V. Toomev, wife of Vincent L. Toomev, are 

necessary parties to this cause; although no contro¬ 
versy exists between them and the plaintiffs. 
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8. Plaintiffs on information and belief aver that 
defendant Vincent L. Toomey, as surviving trustee under 
the aforesaid will and agreement, holds title to parcels of 
improved real estate in the District of Columbia of the ag¬ 
gregate assessed value of approximately sixty thousand dol¬ 
lars, and of an actual value substantially in excess of that 
amount, and is now in sole and exclusive control of the 
same; and that he claims that the trust estate is indebted 
to him for moneys loaned by him, and interest thereon. 

1). Bv reason of the denial bv said defendant of the in- 
« • 

terests of the heirs of James A. Toomey in said trust prop¬ 
erty, and his assertion of personal claims against the trust 
property, and threatened efforts to enforce personal claims 
against James A. Toomey against the remainder interests 
in said trust property plaintiffs say that they are fearful 
that their interests may be prejudiced by the continued 
exclusive control of the trust property by said Vincent L. 
Toomev alone, and that tliev are advised and believe and 
therefore aver that it would be proper and in their best 
interest that substitute trustee be appointed in the place 
and stead of James A. Toomev, deceased, to serve as co¬ 
trustee with said Vincent L. Toomey. 

Wherefore plaintiffs demand judgment determining and 
declaring their respective interests in the trust estate cre¬ 
ated by the Will of Ellen C. Toomey, deceased; and ap¬ 
pointing a substitute trustee in the place and stead of 
James A. Toomey, deceased, as co-trustee with Vincent L. 
Toomey of said trust; and requiring said Vincent L. 
Toomey as surviving trustee, to account for the property 
devised and bequeathed by the fourth paragraph of the 
said Will of Ellen C. Toomey, deceased; and determining 
and declaring the property now comprising the trust es¬ 
tate created by said Will, and the charges and liens against 
the same, if any, and the respective rights and interests 
of the parties interested therein; and adjudicating such oth- 
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er matters as may be in controversy in the premises, and 
decreeing such other or further relief in and about the prem¬ 
ises as the nature of the'case may require. 

LEO P. HARLOW 
1331 G St., X. W. 

MARSHALL H. LYNX 
1331 G St., X. W. 

Attorneys for Plaintiffs. 


PLAIXTIFFS’ EXHIBIT “A.” 

5 This Deed and Agreement made by and between 

James A. Toomev and Marion C. Toomev, also known 
on records as Marion 0. Toomev, his wife, as parties of 
the first part; Vincent L. Toomev and Catherine V. Toomey, 
his wife, as parties of the second part; Helen J. Toomey, 
party of the third part; and Geraldine C. Toomey, party 
of the fourth part. 

Whereas, James A. Toomey, Vincent L. Toomey, Helen 
J. Toomey and Geraldine C. Toomey are the sole surviving 
children of Ellen C. Toomev, who died testate in the Citv 
of Washington, District of Columbia, on March 7,1920; and 
Whereas, the said James A. Toomey, Vincent L. Toomey, 
Helen J. Toomey and Geraldine C. Toomey are the only 
beneficiaries included under the “Fourth” paragraph or 
residua rv clause of the last Will and Testament of the said 
Ellen C. Toomey, deceased, dated January 20, 1916, which 
Will has been duly admitted to probate and record by the 
Supreme Court of the District of Columbia holding a Pro¬ 
bate Court (said court being now called the District Court 
of the United States for the District of Columbia); and 
Whereas, certain doubt has arisen as to the language 
and intent contained and expressed in the “Fourth” para¬ 
graph or residuary clause of said Ellen C. Toomey, de- 
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ceased, dated January 20, 1916, and which paragraph or 
residuary clause reads as follows: 

“Fourth. I give, devise and bequeath all the rest 
and residue of my estate, real, personal and mixed, 
wheresoever situate, of which I am .now possessed or 
which I may hereafter acquire, to my sons, James A. 
and Vincent L. Toomey, in fee simple, in trust, however 
for the following purposes; to manage and control said 
property and collect the income from the same and pay 
over the net income of said property to my daughters 
Helen J. and Geraldine C. Toomey as long as they 
shall live and are unmarried, in the event of the death 
or marriage of one daughter, then said income shall be 
paid to the surviving, unmarried daughter and upon 
her marriage or death, then said entire estate shall be 
divided equally between my living children, their heirs 
and assigns.” 

6 and, 

Whereas, the parties hereto all being sui juris de¬ 
sire to adjust and agree between themselves in the division 
and disposition of the property, real, personal and mixed, 
included bequeathed and devised under and by virtue of the 
said “Fourth” paragraph or residuary clause, of said last 
Will and Testament of Ellen C. Toomey, deceased, dated 
January 20,1916. 

Now Therefore This Indenture Witnesseth : That the 
parties hereto do hereby agree as follows: 

1. That the trust created under said “Fourth” 
paragraph or residuary clause of said last Will and 
Testament of Ellen C. Toomey, deceased, dated Janu¬ 
ary 20, 1916, shall continue and endure, and James A. 
Toomev and Vincent L. Toomev continue to serve as 
trustees thereof, until the marriage or death of both 
Helen J. Toomey and Geraldine C. Toomey, during 
which time the said Helen J. Toomey and Geraldine C. 
Toomey shall receive in equal shares the total net in- 
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come, after the payment of all costs, charges and ex¬ 
penses for taxes, repairs, insurance, interest, payments 
on loans and such other expenses as might be incurred 
in the proper and efficient management of real and per¬ 
sonal property; and upon the marriage or death of 
either, the survivor to take the entire income until her 
marriage or death. 

2. That upon the marriage or death of both Helen J. 
Toomev and Geraldine C. Toomev, the said trustees or 
the surviving trustee, or substituted trustee, as the case 
might be, shall pay over, deliver and convey unto James 
A. Toomey and Vincent L. Toomev, in their own right, 
in equal parts, and as their absolute estate, the entire 
principal and corpus of said estate, including all real, 
personal and mixed property; and if either, or both, 
James A. Toomev and/or Vincent L. Toomev be dead 
at the time of the marriage or death of both Helen J. 
Toomey and Geraldine C. Toomey, then, the surviving 
trustee or substituted trustee, as the case might be, 
shall pay over, deliver and convey unto the heirs at law 
of the said James A. Toomey and/or Vincent L. 
Toomey, such share or shares as the said James A. 
Toomey and/or Vincent L. Toomey would have re¬ 
ceived if living. 

3. The object of this agreement is to vest in James 
A. Toomey and Vincent L. Toomey, as trustees, a com¬ 
plete and absolute fee simple estate, with the income 
therefrom payable to Helen J. Toomey and Geraldine 
C. Toomey until their marriage or death, the survivor 

upon the marriage or death of either to take the entire 
7 income until her marriage or death, and thereafter to 

create in James A. Toomey and Vincent L. Toomey, 
in their own right, in equal parts, and as their absolute 
estate, the remainder principal and corpus in said es¬ 
tate, and the trust thereupon fully terminated and 
ended. 
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4. Upon the death of both Janies A. Toomey and 
Vincent L. Toomey, before the expiration of said trust, 
substituted trustees shall be appointed by selecting one 
trustee from the children of James A. Toomey and one 
from the children of Vincent L. Toomev. 

And This Indenture Further Witnesseth: That this 
deed and agreement shall be a good and sufficient deed and 
conveyance to transfer, set-over and convey all pieces and 
parcels of real estate now owned, or hereafter acquired, by 
James A. Toomey and Vincent L. Toomey, as trustees un¬ 
der the last Will and Testament of Ellen C. Toomey, de¬ 
ceased, dated January 20, 1916, for the intent, purposes 
and objects contemplated and included under this deed and 
agreement. 

Signed, sealed and delivered this 16 day of January, A. D. 
1942. 

/s/ JAMES A. TOOMEY seal 

/s/ MARION C. TOOMEY seal 
/s/ VINCENT L. TOOMEY seal 
/s/ CATHERINE V. TOOMEY seal 
/s/ HELEN J. TOOMEY seal 

/s/ GERALDINE C. TOOMEY seal 

District of Columbia, to wit: 

I, Harry M. Packard, a Notary Public in and for the 
District aforesaid, Hereby Certify that James A. Toomey, 
Marion C. Toomey, his wife; Vincent L. Toomey, 
8 Catherine V. Toomey, his wife; Helen J. Toomey and 
Geraldine C. Toomey who are personally well 
known to me as the parties in, and the persons who executed 
the annexed deed and agreement, dated January 16, 1942, 
personally appeared before me in the said District and ac¬ 
knowledged the said deed to be their act and deed. 

Given under my hand and seal this 16 day of January, 
A. D. 1942. 

/s/ HARRY M. PACKARD, 
(seal) Notary Public, D. C. 
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9 Separate Answer of the Defendant, Vincent L. Toomey, 

Individually and as surviving Trustee of the Estate 
of Ellen C. Toomey, Deceased. 13 Exhibits. Cross 
Complaint and Counterclaim. 

I. 

In answer to Paragraph 1 of the complaint, this defend¬ 
ant admits the full jurisdiction of this Honorable Court 
to hear and determine the several issues involved herein, 
but he reserves the right to regard the relationship exist¬ 
ing between the several parties hereto as contractual, by 
virtue of the contract dated January 16, 1942 and offered 
by the several plaintiffs as their Exhibit “A.” 

II. 

This defendant admits the several averments contained 
in Paragraph 2 of the complaint. 

Further answering said Paragraph 2, this defendant 
states that the aforesaid last will and testament of Ellen 
C. Toomey, deceased, was drawn by James A. 

10 Toomey, deceased, with the full approval and ratifi¬ 
cation of the said Ellen C. Toomey, deceased, his 

mother. 

III. 

Answering Paragraph 3 of the complaint, this defendant 
admits the allegations as set forth therein. 

In further answer to said Paragraph 3, this defendant 
avers that said agreement dated January 16, 1942 provides, 
under paragraphs 2, 3 and 4: 

“2. That upon the marriage or death of both Helen 
J. Toomey and Geraldine C. Toomey, the said trustees 
or the surviving trustee, or substituted trustee, as the 
case might be, shall pay over, deliver and convey unto 
James A. Toomey and Vincent L. Toomey, in their own 
right, in equal parts, and as their absolute estate, the 
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entire principal and corpus of said estate, including 
all real, personal and mixed property; and if either, or 
both, James A. Toomev and/or Vincent L. Toomey be 
dead at the time of the marriage or death of both Helen 
J. Toomey and Geraldine C. Toomey, then, the surviv¬ 
ing trustee or substituted trustee, as the case might be, 
shall pay over, deliver and convey unto the heirs at 
law of the said James A. Toomey and/or Vincent L. 
Toomey, such share or shares as the said James A. 
Toomey and/or Vincent L. Toomey would have re¬ 
ceived if living. 

3. The object of this agreement is to vest in James 
A. Toomey and Vincent L. Toomey, as trustees, a com¬ 
plete and absolute fee simple estate, with the income 
therefrom payable to Helen J. Toomey and Geraldine 
C. Toomey until their marriage or death, the survivor 
upon the marriage or death of either to take the entire 
income until her marriage or death; and thereafter to 
create in James A. Toomey and Vincent L. Toomey, in 
their own right, in equal parts, and as their absolute 
estate, the remainder principal and corpus in said es¬ 
tate, and the trust thereupon fully terminated and 
ended. 

4. Upon the death of both James A. Toomey and 
Vincent L. Toomey, before the expiration of said trust, 
substituted trustees shall be appointed by selecting one 
trustee from the children of James A. Toomey and one 
from the children of Vincent L. Toomey.’* 

That the said agreement dated January 16,1942 was drawn 
by, and at the suggestion of, this defendant and with the 
full approval and concurrence of James A. Toomey, de¬ 
ceased, and the other surviving parties thereto. 

That sometime in December of 1941, preparatory to the 
purchase of premises No. 909 V Street, N. W., by this de¬ 
fendant as co-trustee of the Estate of Ellen C. Toomey, 
the language of the will of the said Ellen C. Toomey, de- 
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ceased, came to liis attention as offering a possible in- 
11 equitable treatment of either James A. Toomey or 
this defendant, whichever one might be the first to die. 
It was pointed out and indicated that, by the reasonable 
rules of expectancy, James A. Toomey, being twelve years 
the senior of this defendant, would be the first to die, and, 
consequently and in that event, the said James A. Toomey, 
or the estate of the said James A. Toomey might become the 
subject of this inequitable determination. The language 
referred to as offering a possible inequitable determination 
or consideration is represented by the following part of 
Paragraph Fourth of the said last will and testament of 
Ellen C. Toomey, deceased, commencing at the fifth line 
from the bottom of said paragraph, to-wit: 

“* * # * * in the event of the death or marriage of 
one daughter, then said income shall be paid to the 
surviving, unmarried daughter and upon her marriage 
or death, then said entire estate shall be divided equal¬ 
ly between my living children, their heirs and assigns.” 
In an effort to correct and prevent the inequitable treat¬ 
ment and consideration which might be afforded to either 
James A. Toomey, deceased, or this defendant, or their 
respective estates, and, as events did happen the said 
James A. Toomey dying on December 2,1942 the said agree¬ 
ment dated January 16, 1942 in Paragraph 3 provides as 
follows: 

4 ‘3. The object of this agreement is to vest in James 
A. Toomey and Vincent L. Toomey, as trustees, a com¬ 
plete and absolute fee simple estate, with the income 
therefrom payable to Helen J. Toomey and Geraldine 
C. Toomey until their marriage or death, the survivor 
upon the marriage or death of either to take the entire 
income until her marriage or death; and thereafter to 
create in James A. Toomey and Vincent L. Toomey, 
in their own right, in equal parts, and as their absolute 
estate, the remainder principal and corpus in said es- 
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tate, and the trust thereupon fully terminated and 
ended. ’ ’ 

IV. 

This defendant admits the allegations contained in Para¬ 
graph 4 of the said complaint. 

V. 

In answer to Paragraph 5 of the complaint, this defend¬ 
ant avers that James A. Toomev, or the estate of James 
A. Toomev, was indebted to this defendant in the 
12 • sum of $22,491.61 as of December 31, 1942 and that 

the said James A. Toomey, or the estate of the said 
James A. Toomey, is also indebted to this defendant in a 
further sum which sum is not definitely ascertainable until 
the close of the calendar year, to-wit: December 31, 1943, 
for monies advanced by this defendant in the management, 
ownership and control of certain property jointly owned 
by the said James A. Toomey and Vincent L. Toomey, and 
that the major portion of said debt is represented by monies 
advanced by this defendant in order to increase the joint 
equities of the said James A. Toomey, deceased, and this 
defendant. 

That the said James A. Toomey, deceased, or the estate of 
the said James A Toomey, deceased, is also indebted to 
this defendant in the sum of $1,320.68 for monies disbursed 
by this defendant in excess of income received by him in 
the maintenance and management of certain real estate 
jointly owned by the said James A. Toomey, deceased and 
the estate of Ellen C. Toomey, deceased, and located at 
Nos. 43-49 Capitol Court, S. IV., Washington, D. C. That 
the present amount of said indebtedness due by virtue of 
this defendant’s management of the said Nos. 43-49 Capitol 
Court, S. W., will change and be altered at the close of the 
year December 31, 1943. 

That although the said plaintiff, Marion Caraher Toomey, 
qualified as executrix of the estate of James A. Toomey, 
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deceased, on March 3, 1943 she has done nothing towards 
payment, satisfaction or adjustment of the claims due this 
defendant and has, in fact, endeavored to repudiate and dis¬ 
regard the payment of these said claims, although this de¬ 
fendant has furnished to her complete and detailed state¬ 
ments of all and any transactions made by him, and she has 
never protested any of said accounts, or the items thereof. 

That in addition to the monies due this defendant bv the 
said James A. Toomey, or the estate of James A. Toomey, 
deceased, there was due the Lincoln National Bank of 
Washington, D. C., a note in the sum of $2,450.00 on De¬ 
cember 2, 1942 (now reduced to $1,950.00 by five payments 
of $100.00 each, and interest, made by this defendant). That 
this monev was negotiated and borrowed in order to con- 
struct a public garage at Nos. 43-49 Capitol Court, 
13 S. W., a property in which the said James A. Toomey, 
i deceased, owned an absolute one-half interest and 
the estate of Ellen C. Toomey owned the remaining one- 
lialf interest, thus giving to the said James A. Toomey, or 
the estate of said James A. Toomey, deceased, an ultimate 
three-fourths ownership in this property, the only interest 
of this defendant in this property being the one-fourth in¬ 
terest which he would receive under and by virtue of the 
estate of Ellen C. Toomey, deceased. That the payment of 
this debt has also been ignored and totally disregarded by 
said executrix since her qualification. That this defendant 
is an endorser upon said note and said loan was originally 
made through and to him because of his established credit 
at said Lincoln National Bank. 

That the said James A. Toomey, deceased, or the estate 
of the said James A. Toomey, deceased, was jointly liable 
with this defendant on a note to the Hamilton National 
Bank on December 2, 1942 in the sum of $2,000.00 and in¬ 
terest (which said amount has now been reduced to $1,300.00 
by the payment of seven $100.00 installments, and interest, 
paid by this defendant). That this obligation has been pro- 
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bated by the said Hamilton National Bank and filed against 
the estate of the said James A. Toomey. That said execu¬ 
trix has done nothing toward the payment, settlement or 
satisfaction of said note, even though the proceeds from 
said loan were used to develop premises 1015 15th Street, 
X. W., in which she claims one-half interest. 

That said executrix has in her petition for the probate 
of the will of the said James A. Toomey, deceased, stated 
as follows: 

“6. That decedent's known unsecured debts, includ¬ 
ing the expenses of his last illness and funeral, amount 
to approximately $1,500.00; that petitioner is advised 
that there are other claims against him, but by reason 
of the contingent character or questionable validity 
thereof she is unable to state the probable amount of 
the same.” 

That this defendant has employed above such great detail 
of statement because of the reference in said paragraph 5 
of the complaint in the language: “alleged indebtedness” 
due by James A. Toomey, deceased, or the estate of James 
A. Toomey, deceased, to this defendant. 

14 This defendant most emphatically denies that he 
has ever stated that it was his intention to collect 
from the trust property, not because he would not have a 
right so to do if he were able, but that, factually, no such 
statement was ever made by him, verbally or in writing. 
That the onlv interest of the said James A. Toomev, de- 
ceased, or the estate of James A. Toomey, is in the corpus 
of the estate of the said Ellen C. Toomey, deceased, and 
this defendant, as trustee or acting jointly with the said 
James A. Toomey as co-trustee, when living, had no right 
whatsoever to sell, mortgage, exchange or in any wise con¬ 
vey, except as principals and not as trustees, any of the 
principal or corpus of the estate of Ellen C. Toomey. That 
this condition—or the authority of the trustee or trustees— 
was not increased or changed in the agreement of January 
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16, 1942. That the only authority of this defendant as 
trustee, and his co-trustee the said Janies A. Tooniev, de¬ 
ceased, in the corpus of the estate of Ellen C. Tooniev was 
(Par. Third of the last will and testament of Ellen C. 
Toomey, deceased) “To manage and control said property 
and collect the income from the same and pay over the net 
income of said property to my daughters, * * 

That the only authority of the trustees in the agreement 
of January 16, 1942 over the principal or corpus is con¬ 
tained in Paragraph 2 of said agreement, which reads: 

“That upon the marriage or death of both Helen J. 
Toomey and Geraldine (\ Toomey, the said trustee, 
or surviving trustee, or substituted trustee, as the case 
might be, shall pay over, deliver and convey unto James 
A. Toomey and Vincent L. Toomey in their own rights, 
in equal parts, and as their absolute estate, the entire 
principal and corpus of said estate, * * V* 

VI. 

Answering Paragraph 6, this defendant avers that he 
has no claim or interest in the estate of James A. Toomey, 
deceased, after the payment of debts and it is, therefore, of 
no interest to him as to who is lawfully entitled to said net 
estate after the payment of lawful debts. 

VII. 

This defendant, in answer to Paragraph 7 of the com¬ 
plaint states that the only controversy of which he 
15 knows between these plaintiffs and himself is the un¬ 
willingness of the executrix of the estate of James 
A. Toomey, deceased, to pay, or even acknowledge, the sev¬ 
eral debts due this defendant and the several other debts due 
the Lincoln National Bank and the Hamilton National 
Bank. 

That there is a desire on the part of the plaintiffs in 
this cause to procure a substituted trustee in the place of 



the said James A. Toomey, deceased, husband and father 
respectively of the said plaintiffs, to serve as co-trustee with 
this defendant. Appropriate reference and response to 
this request will be stated by this defendant in a later part 
of this answer. 

VIII. 

Answering Paragraph 8 of the complaint, this defendant 
denies that he is now in sole and exclusive control of parcels 
of improved real estate in the District of Columbia of the 
aggregate assessed value of approximately $60,000.00 and 
he avers that his only right to said estate is to manage and 
control the same and pay the net rentals to the life bene¬ 
ficiaries until their death or marriage, and, upon their 
death or marriage, to then convey the one-half principal or 
corpus unto the lawful heir or heirs of James A. Toomey 
and one-half interest to himself in his own right. 

Further answering said Paragraph 8, this defendant 
admits that he claims said trust estate to be indebted to 
him for monies advanced by him in the development of this 
estate, which indebtedness was known to the said James A. 
Toomey, deceased, trustee and individually, and is known 
by the two life beneficiaries, all of whom have agreed that 
said indebtedness be refunded to this defendant from the 
income of said parcels of real estate. That said indebted¬ 
ness at one time reached the sum of about $26,000.00 and is 
now about $5,000.00. 

IX. 

This defendant, for answer to Paragraph 9 of the com¬ 
plaint, states that the denial by this defendant of the in¬ 
terests of the heirs of James A. Toomey in said trust prop¬ 
erty is a pretended or feigned issue, as no action of this 
defendant could vest or divest the interest in the 
16 person or persons to w T hom the same properly be¬ 
longed; that the assertion of his personal claims 



18 


against the trust properly is misleading and ill-founded as 
the statements and financial reports of this defendant as 
actuary trustee of ilie estate of Ellen <J. Toomey, deceased 
will, and do, disclose wherein and how said indebtedness be¬ 
came due to this defendant and that copies of all such 
statements are in the hands of Messrs. Leo JL\ Harlow and 
Marshall Lynn, with whom this defendant conferred on dif¬ 
ferent occasions and supplied them with the statements 
from the time of the demise of the said James A. Toomey. 
That no item in said statements of this defendant as actuary 
trustee of the estate of Ellen C. Toomey has ever been pro¬ 
tested by any of the plaintiffs in this cause, or their attor¬ 
neys!, and, while no one or all of the plaintiffs herein is or 
are entitled to income and the disposition thereof, never¬ 
theless, the statements by this defendant as trustee have 
detailed the use of all income and the complete recapitula¬ 
tion of all principal and corpus. 

Further answering said Paragraph 9, this defendant 
states that the allegation that this defendant trustee threat¬ 
ens to enforce his personal claims against James A. Toomey 
against the remainder interests in said trust property, is 
totally without merit, as the averments of this answer dis¬ 
close, and the further fact that the only interest which any 
of the plaintiffs might have is a one-half interest in the 
principal, or corpus, which cannot be delivered until the 
death or marriage of both of the life beneficiaries. 

That the appointment of a substituted trustee in the place 
and stead of James A. Toomey, deceased, to serve as co¬ 
trustee with this defendant, would impose upon the two life 
beneficiaries the cost of such substituted trusteeship, with¬ 
out any cost or charge whatsoever to any of the plaintiffs in 
this cause. That this defendant has never received one 
cent compensation for his services as trustee, even though 
they date back to March 7, 1920, when the said Ellen C. 
Toomey departed this life. That prior to March 7, 1920 
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this defendant managed all of said real estate for his moth¬ 
er, Ellen C. Toomey, now deceased, and attended to 
17 nearly all of her financial affairs from about 1903 
or 1904. That the said .James A. Toomey, deceased, 
always regarded this condition and permitted and allowed 
this defendant to continue his efforts in the management 
and control of said property and real estate. 

X. 

Further answering the complaint, this defendant avers 
that while a co-trusteeship existed by virtue of the will of 
Ellen C. Toomey, deceased, between James A. Toomey, now 
deceased, and himself, the said James A. Toomey depended 
entirely upon this defendant to do and perform all the work 
necessary in the actual and manual performance of the 
trusteeship. This defendant has always entitled his posi¬ 
tion as the actuary trustee, and that in justification of that 
term this defendant personally received and collected all 
rentals, attended to and supervised all repairs, arranged 
and completed the payment of taxes, water rents, insur¬ 
ance, interest and principal payments on encumbrances. 
The only exception to the above conditions was the manage¬ 
ment and control of the property located at 43-49 Capitol 
Court, S. W., which property was, from the time of its pur¬ 
chase in 1909 by James A. Toomey, deceased, and Ellen C. 
Toomey, deceased, both then living, under the exclusive 
management and control of the said James A. Toomey. 

That the same was represented by four alley dwellings 
which paid a gross return when rented of $40.00 monthly. 
That the said property continued to pay an extremely 
small rental return, one-half the net return being paid to 
the said Ellen C. Toomey, then living. That said real es¬ 
tate bore an income until about 1920 when by reason of 
obsolescence and defective state of repair, all four of said 
houses became uninhabitable and therefore without any re- 
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turn whatsoever. Thai there is herewith attached a photo¬ 
graph of the said property 43-49 Capitol Court, S. W., 
marked Defendant-Trustee's Exhibit No. 1, as it appeared 
during the period from about 1920-1929, the same appearing 
at Page 9-a and prayed to be reviewed as a part hereof. 

That said property was permitted to accumulate nearly 
four years of unpaid back taxation and was in danger of 
having a tax deed given by the Commissioners of the Dis¬ 
trict of Columbia. That in addition there was an un- 
19 paid deed of trust against said property of $2,200.- 
00 due equally by the said James A. Toomey, now de¬ 
ceased, and the estate of Ellen C. Toomey, deceased. That 
this defendant did contribute the sum of $1,100.00 in pay¬ 
ment of one-half the deed of trust liability, and James A. 
Toomey, now deceased, contributed the balance of $1,100.00 
and the deed of trust paid off sometime during 1925. 

That in 1929, this defendant had plans prepared for the 
construction and erection of a modern tire proof garage on 
the site of these four obsolescent, uninhabitable and non¬ 
rental producing houses. That said houses were located in 
a first commercial zone, and it was necessary for this de¬ 
fendant to procure consents for the erection of the public 
garage from adjacent property owners within a radius of 
200 feet from said property. That after much effort, said 
eohsents were procured and this defendant borrowed from 
the Lincoln National Bank of Washington, D. C., the sum 
of $8,000.00 and personally supervised, the construction of 
said public garage and attended to all the details with the 
various sub-contractors. 

That upon its completion the same was leased by the Rock 
Creek Ginger Ale Co., and since that time leased by the 
Lmited States Government, Department of Agriculture and 
various other tenant who utilized the same as a public 
garage. That the rents received from the same were ap¬ 
plied to the payment of taxes, incidental repairs, interest 
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on the loan and reduction of the principal of said loan, so 
that the same has been reduced from the original sum of 
$8,000.00 down to the present balance of $1,950.00. Present 
rental of said garage is $100.00 per month and the prop¬ 
erty and improvements have been appraised by the United 
States Government for government acquisition in the ex¬ 
tension of the Capitol Plaza in the sum of $16,000.00. That 
there is herewith attached a picture of said public garage 
taken on December 15, 1943 and marked Defendant-Trus¬ 
tee’s Exhibit Xo. 2, the same appearing at Page 10a hereof 
and prayed to be reviewed as a part hereof. 

XI. 

That during the year 1923, legislation was introduced in 
the United States Congress to open a new street from 
21 Georgia Avenue on the east to Ninth Street on the 
west. That the location of this new street was placed 
immediately north of the property then owned by the es¬ 
tate of Ellen C. Toomey, deceased, known as 2042 Georgia 
Avenue, X. \W, and the rear thereof known as 2031-35 
Eighth Street, X". W. That the passage of this legisla¬ 
tion would have converted an interior depth of this proper¬ 
ty, amounting to 224 lineal feet into a frontage on the new 
street, known as V Street, for one entire block, in addition to 
creating two very valuable corners. 

This defendant followed said legislation verv closelv 
and the same failed in the 1923, 1924 and 1925 Congresses. 
The same was reintroduced in the 1926 Congress, and this 
defendant offered much evidence, aid, assistance and 
effort to the Sub-Committee for the District of Columbia, 
in both the House of Representatives and the United 
States Senate in support and towards the passage of said 
legislation. Sometime during January of 1927, said legis¬ 
lation was passed by both Houses and signed by the Presi¬ 
dent of the United States, making the opening of said 
street possible. 


A jury of condemnation was impanelled and rendered 
its verdict as to damages and assessments. The Com¬ 
missioners of the District of Columbia, regarding the 
damages too severe and the assessments too small, di¬ 
rected the Corporation Counsel of the District of Columbia 
to abandon the opening of said street. This defendant 
filed opposition to said abandonment in said condemna¬ 
tion cause on the ground that the condemning party could 
not, in this case, abandon the project because the legis- 

I 

lation provided, not alone the opening of the new street, 
but also the rerouting of street cars in that general area. 
Officials of the then Washington Railway Company, now 
the Capital Transit Company, entered upon negotiations 
with this defendant and indicated their desire to procure 
the opening of said street in order that they might con¬ 
struct a $750,000.00 bus garage on the opposite side of the 
new street from the property *2042 Georgia Avenue, X. 
\W, and 2031-35 Eighth Street, X. W.. belonging to the 
estate of Ellen C. Toomey. The said railroad company 
authorized and empowered this defendant to raise the 
assessment against that company in the sum of $5,- 
22 000.00, the defendant then procured additional and 

voluntarv increases in other assessments, to-wit: 
J. Frank Kelly, Inc., M. Frank Ruppert and James A. 
Toomey and this defendant, as trustees of the estate of 
Ellen C. Toomey, in the sum of $1,000.00, in addition to 
the $3,000.00 verdict of benefits rendered by the jury. 
That the total increases for voluntary additional assess¬ 
ments amounted to the sum of $10,000.00 and the Com¬ 
missioners of the District of Columbia thereupon with¬ 
drew their opposition and ordered the Corporation Coun¬ 
sel for the District of Columbia to proceed with the open¬ 
ing of the street. 

In 1926 the improvements upon the property at 2042 
Georgia Avenue, X. W., consisted of an old frame build- 
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ing estimated to be close to 100 years old, which was con¬ 
demned as unsafe by the District of Columbia and said 
property became a mere vacant lot. A picture of said 
building, taken in 1922, is herewith filed as Defendant- 
Trustee’s Exhibit Xo. 3, the same appearing on Page 12a 
and prayed to be reviewed as a part hereof. 

With the opening of the new street assured, this de¬ 
fendant immediately negotiated for the purchase of 
premises Xo. 2040 Georgia Avenue, X. AY., and finally 
did purchase the same in the sum of $11,500. The im¬ 
provements upon the same were in a very defective and 
obsolescent condition and required immediate attention 
and repair. To pay for the purchase of the property at 
2040 Georgia Avenue, X. AY., and the sum of $4,000.00 
due as an assessment for the street opening, this defend¬ 
ant procured from the Perpetual Building Association, 
a loan in the sum of $17,500.00. After the payment of said 
purchase and the assessment, there remained the sum 
of about $1,800.00 which money was deposited to the 
credit of the said James A. Toomey and this defendant, 
as trustees of the estate of Ellen C. Toomey. That in exe¬ 
cuting the necessary papers, including deed of trust, etc., 
it was necessary that the two life beneficiaries and James 
A. Toomey, and this defendant, individually and as 
trustees of the estate of Ellen C. Toomey, deceased, sign 
the deed of trust, which conditions were prescribed by 
the District, Lawyers and AA'ashington Title Companies 
and is reported in their case>s numbered 187-115 and 188- 
460. 

24 That this defendant then procured plans for the 
improvement of both premises Xo. 2040 and 2042 
Georgia Avenue, X. AY., as one of AVasliington’s first “park 
and shop” centers, making the vacant ground at 2042 
Georgia Avenue, N. AY., into a gasoline and oil station and 
taking the brick building on premises 2040 Georgia Ave¬ 
nue, X. AY., and converting the depth into frontage, there- 
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by creating four separate stores and over said stores an 
apartment and lodge room. There is herewith attached a 
picture of the original improvements located at premises 
Xo. 2040 Georgia Avenue, X. W., as they appeared when 
purchased by this defendant, in 1930, the same appearing 
at Page 13 a hereof, marked Defendant-Trustee's Exhibit 
Xo. 4 and is prayed to be reviewed as a part hereof. 

In the rear of premises Xo. 2031-35 Eighth Street, X. 
W., this defendant arranged for the construction of a large 
lubrication shed. The necessary permits were procured 
and the work commenced and completed. There was no 
other way to pay for and finance these improvements ex¬ 
cept for this defendant to employ his personal credit in 
procuring the necessary personal bank loan to carry on 
said projected work, also at a later date the conversion of 
premises 2033-35 Eighth Street, X. \W, from two very run 
down dwelling houses into a modern brick and concrete 
store and apartment. The space between the brick store 
and the lubrication shed was developed as a coal, wood and 
junk yard, so that the entire frontage along the new street 
was occupied by new or renovated buildings. The total 
costs of these operations amounted to $15,443.65. The ren¬ 
tal return on said property went from about $70.00 per 
month to about $525.00 per month, and is now in the sum 
of $579.50 per month and all of said money advanced by 
this defendant, plus interest at 6% has been refunded ex¬ 
cept the sum of about $5,000.00. The definite and actual 
balance being ascertainable on December 31, 1943, the 
annual reporting period for this defendant. 

In 1941 this defendant was compelled to have the mort¬ 
gagee advance the sum of $1,100.00 as an increase on the 
loan against said premises 20£0-42 Georgia Avenue, 
26 X. W., 2031-35 Eighth Street, X. W. (Latter two ad¬ 
dresses now known as 716-20 V Street, X. W.), to 
pay for the actual physical street, curbstone and walkway 
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paving. In this transaction this defendant handled no 
money whatsoever but sent the bill for said improvements 
to Perpetual Building Association, the mortgagee on said 
loan, which Association then paid said bill. 

That of the original loan of $17,500.00, plus the sum of 
$1,100.00 used for the cost of street paving, making a total 
loan of $18,600.00, there remains unpaid a balance on said 
real estate loan of about $10,650.00, this being of course in 
addition to the sum of about $5,000.00 due this defendant 
as a balance on the various repairs. 

For a long time prior to the construction of a gasoline 
station, this defendant made what is known as an automo¬ 
bile count of the automobiles passing in front of premises 
2040-42 G-eorgia Avenue, X. W., along both Georgia Ave¬ 
nue and V Street, during various hours of the day and the 
results of this count fully justified the construction of a 
gasoline and service station. This is, and was, the ordinary 
method of ascertaining the justification and business 
prudence of constructing a gasoline and service station. 
The judgment of this defendant appeared to be reasonably 
accurate as the said gasoline and service station was, in 
1934, leased by the Texas Corporation for a period of five 
years at a rental of $275.00 per month and in 1939 said 
Texas Corporation took a new lease for five years at the 
rental of $250.00 per month, said Texas Corporation being 
one of the five larger oil companies of the entire United 
States. 

In addition to the feasibility of this property as a gaso¬ 
line and service station, the same is used for parking pur¬ 
poses, being located immediately across from the north 
entrance of the Washington Baseball Park and it thus en¬ 
joys the additional opportunity and revenue derived from 
the parking of cars by owners who are attending baseball 
and football games, wrestling and boxing matches, also 
such other public amusement and entertainment as fre- 
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quently take place at tlie Washington Baseball Park. It 
was estimated that at least 100 days out of the year some' 
sort of entertainment or amusement takes place at the ball¬ 
park and thus said gasoline service station is used on those 
occasions by patrons of the ball park. 

27 There is filed herewith a picture taken from the 
intersection of Georgia Avenue and V Street (the 
newly opened street) showing the longitudinal effect of 
premises 20-10 Georgia Avenue, said development facing 
upon the gasoline and oil station at 2042 Georgia Avenue, 
X. W. This Exhibit is marked Defendant-Trustee's Ex¬ 
hibit No. 5 and appears at Page 13 a and is prayed to be 
read as a part hereof. 

There is also filed herewith a picture taken from the in¬ 
tersection of Sth & V Streets, X. \\\, showing the longitud¬ 
inal development of the property east from Eighth Street. 
This picture is marked Defendant-Trustee's Exhibit Xo. 
6, and appears at Page 15b and is prayed to be read as a 
part thereof. 

There is also tiled two pictures showing the combined 
longitudinal effect of these properties and development 
taken from the north side of new V Street. They are 
marked Defendant-Trustee’s Exhibits Xos. 7 and 8 re¬ 
spectively and are filed at Pages 15c and 15d and are 
prayed to be read as a part hereof. 

There are also filed three pictures showing the dispers¬ 
ing of crowds at the conclusion of a baseball contest and 
illustrating how these properties are traversed by the 
patrons of the baseball park and the open area utilized 
for parking of automobiles during the contests. These 
three pictures are marked respectively Defendant-Trus¬ 
tee’s Exhibits Xos. 9, 10 and 11 and they appear at Pages 
15e, 15f and 15g hereof and are prayed to be read as a 
part hereof. 
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XII. 

That during the year 1930 this defendant purchased 
premises 911 V Street, X. AY., in behalf of the estate of 
Ellen (.'. Toomey. That the sum of $4,500.00 was paid 
for these premises which consist of a modern fire proof 
automobile repair shop. This defendant paid for this 
purchase by procuring a loan of $4,500.00 against both the 
vacant lot and the property purchased. This loan has 
now been reduced to about $1,175.00. This defendant on 
January 16, 1942 purchased premises No. 909 V Street, X. 
AY., for the sum of $2,750.00 and he paid for this property 
by increasing a loan against premises Xo. 1323 
35 Rhode Island Avenue, X. \V., of $3,900.00, then in 
the process of refinancing to the sum of $6,900.00. 
This loan has, within a period of less than two years, been 
reduced in the sum of about $1,200.00. The acquisition of 
premises 909-911 V Street, X. AY., with the existing own¬ 
ership of a vacant lot at 913 A’ Street, X. AA\, gives the 
estate of Ellen G. Toomey, deceased, a combined frontage 
of about 50 feet front on V Street, being a depth of 60 
feet. This is a second commercial zone possessing much 
versatility in its use and occupational activities. There 
is filed herewith a picture of premises 909-911-913 \ T 
Street, X. AA\, marked Defendant-Trustee’s Exhibit Xo. 
12 and filed at Page 16a and prayed to be read as a part 
hereof. 

XIII. 

That at the time of the death of Ellen C. Toomev in 
1920 she owed a loan on 932-932V-> Florida Avenue, X. AA\, 
in the sum of about $2,500.00 which this defendant caused 
to be paid off in monthly installments and part of the pro¬ 
ceeds taken from the sale of two alley dwellings located 
in the rear of the property. That the said Ellen C. Toomey 
also owed at the time of her demise the sum of $3,741.00 
on the property 2042 Georgia Avenue, X. AY., and 2031-35 
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Sth Street, X. W., which this defendant caused to be paid 

off in monthly installments. 

•> 

XIV. 

This defendant herewith details the assessed values, en¬ 
cumbrances and rental values of the various properties 
owned by the estate of Ellen C. Toomey on March 7, 1920, 
date of the death of Ellen C. Toomey and in comparison 
with the assessed values, encumbrances and rental values 
of this estate as of December 15, 1943, which appears at 
Page 16b hereof but is not entitled as an exhibit, as it is 
prayed to be read and considered as an immediate part 
of the text hereof. 
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Dofeadaat-Truataa'a Exhibit No. 12. baln« a photograph 
of pranlaaa 303-3111313 V street H. ir. Tki only 
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XV. 

That in every transaction involving the title to the prin¬ 
cipal and corpus of the estate of Ellen C. Toomey, it was 
necessary for the two life beneficiaries, Helen J. and Ger¬ 
aldine C. Toomey, also Janies A. Toomey, in his own right 
and as trustee, and Vincent L. Toomey, in his own right 
and as trustee, and their respective wives, to join in 
38 and execute each and every instrument. This con¬ 
dition was required by both the Columbia and Heal 
Estate Title Cos., as well as the District, Lawyers and 
Washington Title Insurance Companies, in each and every 
transaction conducted through their offices. 

XVI. 

That at the time of the death of the said Ellen C. Toomey 
none of the properties were equipped with electricity, 
whereas, each and every piece of property is now equipped 
with electricity; that a hot-water heating system has 
been installed at 1323 Rhode Island Avenue, X. W., and 
2040 Georgia Avenue, X. W. Four additional toilets and 
lavatories installed at 905-907 You Street, X. W., and mis¬ 
cellaneous other repairs of major and minor importance. 

Premises Xo. 905-907 You Street, X. W., were in 1915 
converted from two residential dwellings into two three- 
unit commercial buildings, totally under the supervision 
and control of this defendant, and with the full ratification 
and approval of Ellen C. Toomey, the testatrix, who was 
then living. That the expense involved in this conversion 
was well justified because the rental scale and return from 
the property was increased from $47.00 per month, unto 
$150.00 per month. There is filed herewith a picture of 
premises No. 905-907 You Street, X. W., marked Defendant- 
Trustee’s Exhibit No. 13 and appearing at Page 17a, and 
prayed to be read as a part hereof. 
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That all taxation, special and general, also estate income 
taxes, have been paid and said property stands free and 
clear of any encumbrances whatsoever, except those enu¬ 
merated in this answer. 

XVII. 

That this defendant has practiced every economy in 
the management and control of said property by collect¬ 
ing and receiving all rentals through his office, except three 
tenants who pay to an agent, a condition that existed prior 
to the death of the said Ellen C. Toomey. That the neces- 

i 

sary repairs have been promptly and safely made at reason¬ 
able cost. That the drafting of leases, agreements, the bring¬ 
ing of landlord and tenant suits, have all been carried on 
and conducted without any cost to said estate. The 
40 fire, windstorm, and now war damage insurance have 
been maintained on all the properties and while 
there have been several fire losses, the same were always 
promptly and satisfactorily settled. 

CROSS-COMPLAINT FOR CANCELLATION OF 
AGREEMENT DATED JANUARY 16, 1942. 

The defendant, Vincent L. Toomey, files his cross-com¬ 
plaint for the cancellation of the agreement dated January 
16, 1942 between James A. Toomey, et ux, Marion Caraher 
Toomey; Vincent L. Toomey, et ux, Catherine V. Too¬ 
mey; Helen J. Toomey and Geraldine C. Toomey, said 
agreement being recorded on January 19,1942 in Liber No. 
7714 at Folio 446 among the Land Records of the District 
of Columbia, and in support thereof alleges: 

1. That this cross-plaintiff is one of the sons of Ellen C. 
Tdomey, who departed this life on March 7, 1920. That un¬ 
der a last will and testament made by the said Ellen C. 
Toomey, dated January 20,1916, this cross-plaintiff and his 
brother, James A. Toomey, were nominated as trustees and 
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executors. That they did thereafter petition the Supreme 
Court of the District of Columbia, now the District Court 
of the United States for the District of Columbia, holding a 
probate court, requesting their appointing as executors 
and trustees. 

That they thereafter qualified as such executors and since 
the vear 1926 have served as trustees of said estate. That 

•r 

said last will and testament of Ellen C. Toomey, deceased, 
was filed in the office of the Register of Wills on March 16, 
1920, but that no attempt to probate the same was made 
until 1926. This was brought about and prompted by the 
fact that this cross-plaintiff was leaving for Europe and it 
was thought best that said will be admitted to probate and 
record before his departure on such a long and, perhaps, 
hazardous trip. 

2. Many years prior to the death of the said Ellen C. 
Toomey she requested this cross-plaintiff to collect the 
rentals, supervise the repairs and attend to the payment 
of taxes and maintenance of insurance on her ten 
41 pieces of property. That the said Ellen C. Toomey 
had been a widow since 1890 and had no other income 
for the support of herself and her four children except the 
income from her real estate and that it became necessary 
for her to heavily mortgage and encumber her various 
properties from time to time in order to maintain herself 
and maintain and educate her four children. 

That it was necessary for this cross-plaintiff to pay and 
advance certain moneys of his own in order to keep the 
said properties free of tax liability and at the same time 
allow the said Ellen 0. Toomey and her two daughters ample 
funds upon which to live. That this cross-plaintiff con¬ 
tinued to advance and pay all and any deficit or deficiency in 
the estate of the said Ellen C. Toomey after her death and 
this condition prevailed until about 1931 when by reason of 
vast improvements and expansions made by this cross- 
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plaintiff in the development of the estate of the said Ellen 
C. Tooiney, the income of said estate was more than doubled 
and this cross-plaintiff was able to receive back some of 
the moneys he had advanced for ordinary and extraordi¬ 
nary expenses. 

That this cross-plaintiff advanced as high as $15,443.65 
in the making of two major repairs, renovations and exten¬ 
sive improvements which resulted in gross and material 
profit to the estate so as to increase the rental income from 
a gross of $274.94 per month to $1,048.00 per month. That 
all the repairs, renovations and improvements were con¬ 
ducted under the personal supervision of this cross-plain- 
tiff and with everv consideration of economv and saving. 
That said repairs and management of the real estate took, 
and take, a great deal of this cross-plaintiff's time. That 
he lends and contributed the efforts of his law office to the 
promotion and advancement of the estate and the proper¬ 
ties therein owned, all without any cost or charge by him 
whatsoever, either before the demise of the said Ellen C. 
Toomey or ever since her deatli to the present time. 

3. That this cross-plaintiff has purchased three pieces 
of property for the said estate since the demise of the said 
Ellen C. Toomey, but with the full approval and written 
consent of his co-trustee, individually and as trustee, and 

the two life beneficiaries. That when he purchased 
42 these properties, it was understood between all the 

persons in interest that the rents from the same 
would be used to discharge the debt incurred for the pur¬ 
chase of the property, as well as the moneys due this cross¬ 
plaintiff. That the cross-plaintiff upon this promise be¬ 
gan and was willing to contribute his efforts and work in 
the management and control of said property without com¬ 
pensation to him, provided, of course, that the status quo 
and the continuation of this arrangement prevailed. 

4. In order to insure the continuation of this status quo , 
and arrangement for the management and control of the 
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estate, as well as to definitely convey to each one of the 
four principals included and involved in said estate their 
proper share and participation, a written agreement was 
entered into on January 16, 1942 whereby the particular 
interest of each one of the four persons was definitely 
described and made certain, as well as to render certain 
and definite the perpetuation of the trusteeship in the said 
James A. Toomey and Vincent L. Toomey, or the survivor, 
and the substituted trustees to be chosen only from one of 
the children of James A. Toomey and one from the chil¬ 
dren of Vincent L. Toomey, upon the death of both James 
A. Toomey and Vincent L. Toomey, prior to the death or 
marriage of the two life beneficiaries. Said agreement also 
provided for the allocation of rents and income for taxes, 
repairs, insurance, interest, payments on loans and such 
other expenses as might be incurred. 

5. That said agreement was made and entered into upon 
the above described considerations, inducements and rep¬ 
resentations with the end in view that no outside control or 
trusteeship would be urged, requested or allowed and that 
the management and control of said estate would be autono¬ 
mous and within the persons enumerated and described in 
said agreement of January 16, 1942. 

6. That Marion Caraher Toomev, individually and as 
executrix of the estate of James A. Toomey, deceased, and 
as sole devisee and legatee under the last will and testa¬ 
ment of the said James A. Toomey, deceased, dated August 
2, 1921 and admitted to probate and record in the office of 

the Register of Wills under date of March 3, 1943: 
43 Marion Cecilia Toomev, Helen E. Toomev and James 

C. Toomey, the three last named persons being the 
only children of the said James A. Toomey, deceased, have 
filed suit under Civil Action Xo. 22283 against this cross- 
plaintiff, individually and as surviving trustee under the 
will of Ellen C. Toomev, deceased: Helen J. Toomev, Geral- 

• 7 « T 
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dine C. Toomey and Catherine V. Toomey, in which it is 
demanded that a substituted trustee in the place and stead 
of James A. Toomey as co-trustee with Vincent L. Toomey 
of said trust, be appointed. 

That said action is in complete derogation and denial of 
the obligations, promises and performances contemplated 
and included under the agreement of January 16, 1942 and 
completely destroys the theory and plan outlined and in¬ 
cluded under the said agreement dated January 16, 1942. 
That if a substituted trustee is appointed in the place and 
stead of James A. Toomey, deceased, to serve with Vincent 
L. Toomey, surviving trustee, then, the contributions, ef¬ 
forts, labors, undertakings and credit benefits extended and 
offered by Vincent L. Toomey in promoting and increasing 
and advancing the income and total value of this estate 
for more than twenty-three years without compensation 
will have been lost and destroyed and a stranger appointed 
as co-trustee who will be compensated upon the basis of a 
substantial return in rental values now belonging to said 
estate. 

That the properties purchased and substantially paid for 
by this trustee and cross-plaintiff, upon the promise of 
James A. Toomey that the same would remain within the 
method of trusteeship provided under said contract of 
January 16, 1942, would not properly belong as part of 
this estate but would belong in part to the life beneficiaries 
as net income and to this cross-plaintiff as compensation 
for his unpaid services in the various labors and efforts 
that he has contributed to said estate. 

"Wherefore, the premises considered, this cross-plaintiff 
prays: 

1. That the Court enter a decree adjudging and ordering 
that the contract and agreement dated January 16, 
44 1942 and recorded in Liber 7714 at Folio 446 among 

the Land Records of the District of Columbia, be 
cancelled, set aside and held for naught. 


37 


2. That all increases in the value of the corpus of said 
estate be regarded and adjudicated to be income and there¬ 
fore payable to the life beneficiaries, minus and after a fair 
and reasonable compensation has been paid to the cross¬ 
plaintiff, Vincent L. Toomey for his services as trustee and 
actuary trustee of the estate of Ellen C. Toomey, deceased, 
since March 7, 1920. 


JOSEPH C. SURACI, 

Union Trust Bldg., 

Washington, D. C., 

Attorney for Vincent L. Toomey , 
Defendant and Cross-Plaintiff. 


49 Answer and Cross-Complaint of the Defendants, 

Helen J. Toomey and Geraldine C. Toomey. 

I. 

These defendants admit the general equitable jurisdic¬ 
tion of this Honorable Court, but reserve the right to rely 
upon the contractual relationship existing under and by 
virtue of a certain contract dated January 16, 1942 and 
filed by the plaintiffs herein as their Exhibit ”A”. 

II. 

They admit the several allegations contained in Para¬ 
graph 2 of the complaint. 

in. 

In answer to Paragraph 3 of the complaint, these de¬ 
fendants state that the instrument dated January 16, 1942 
between James A Toomey, et al., and filed by the 

50 plaintiffs herein as their Exhibit “A” was sug¬ 
gested and drafted by the surviving trustee, Vincent 

L. Toomey. It was suggested as a possible benefit to both 
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James A. Toomey and Vincent L. Toomey, whichever one 
would be the first to die. The natural expectation was that 
James A. Toomey, being twelve years the senior of Vincent 
L. Toomey, would be the more probable to become bene¬ 
ficiary. As events occurred, it was of great benefit to 
James A. Toomey, or those taking the estate of James A. 
Toomey, because it vested in him, and his estate, an abso¬ 
lute one-half vested remainder, after the death or marriage 
of both these defendants. 

This contract dated January 16, 1942 also provided for 
the method and means of perpetuating the trusteeship, 
to-wit: that upon the death of either James A. Toomey, 
or Vincent L. Toomey, the survivor was to be the sur¬ 
viving trustee and, upon the death of both James A. 
Toomey and Vincent L Toomey, prior to the death or 
marriage of both Helen J. Toomey and Geraldine 0. 
Toomey, these two defendants, then, “substituted trus¬ 
tees shall be appointed by selecting one trustee from the 
children of James A. Toomey and one from the children 
of Vincent L. Toomey”, all of which is set forth and pro¬ 
vided in Paragraph 4 of said agreement dated January 
16, 1942. 

That said agreement of Januarv 16, 1942 severelv obli- 
gated these two defendants to curtail and reduce the net 
income properly due them from the estate of Ellen C. 
Toomey, by compelling them to allow for payments on 
loans due by said estate, which payments on loans would 
be of benefit to them only in the amount of the reduced 
interest charges, whereas, to the said James A. Toomey 
and Vincent L. Toomey, and their respective estates, it 
would, and does, increase their capital ownership by such 
reductions, plus interest. That said payments on loans, 
as an illustration, for the last two years has enhanced 
and increased the value of the principal or corpus of this 
estate in the sum of about $3,500.00 annually. This is 
money that represents a part of the net income of said 
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estate and the payment of said moneys was permitted 
by these defendants, and they obligated themselves, only 
upon the representation that the agreement of January 
16, 1942 would be carried out in full and not in part. 

IV. 

51 That these defendants admit that James A. 

Toomey died on December 2, 1942 and left surviving 
his wife, Marion Caraher Toomey; two daughters, Marion 
Cecilia Toomey and Helen E. Toomey; and a son, James 
C. Toomey, all of whom are the plaintiffs in this cause 
of action. That they know nothing whatever about the 
will or the probating of the will of James A. Toomey, 
deceased. They admit that at the time of the death of 
the said James A. Toomey, they were the life benefi¬ 
ciaries of the estate of Ellen C. Toomey, to which status 
and condition thev are entitled until their deaths or mar- 
riage, and thev both admit that Vincent L. Toomev still 
lives. 

V. 

Answering Paragraph 5 of said complaint, these de¬ 
fendants aver that they know that the estate of James 
A. Toomey is heavily indebted unto Vincent L. Toomey 
for moneys advanced by the said Vincent L. Toomey 
for and in behalf of certain real estate owned jointly 
between the said James A. Toomey, now the estate of 
James A. Toomey, and Vincent L. Toomey. They know 
that the said Marion Caraher Toomey, individually and 
as Executrix of the estate of James A. Toomey, is un¬ 
willing to acknowledge this indebtedness, although she 
seeks to claim and assert her one-half ownership over 
all of said jointly owned property, including the in¬ 
creased ownership created and made possible from the 
monevs advanced bv the said Vincent L. Toomey. They 

V * 

also know that the said Vincent L. Toomey has ad- 
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vanced moneys for the maintenance and upkeep of cer¬ 
tain real estate known as premises No. 43-49 Capitol 
Court, S. W., in which the said James A. Toomey, now 
the estate of the said James A. Toomey, deceased, owns 
one-half interest with the estate of Ellen C. Toomey, de¬ 
ceased, for which the said James A. Toomey, deceased, 
was a trustee with the said Vincent L. Toomey. They 
know also of the unwillingness of the said Marion Caraher 
Toomey, individually and as Executrix of the estate of 
James A. Toomey, deceased, to acknowledge this in¬ 
debtedness, even though the said Vincent L. Toomey has 
only a one-fourth vested remainder interest in said prop¬ 
erty through and under the will of the said Ellen C. 

Toomey, deceased, whereas, the said James A. 
52 Toomey, or the estate of James A. Toomey, in 
addition to the present one-half ownership, has 
a further one-fourth ownership as a vested remainder 
on the estate of Ellen C. Toomey, deceased. 

Thev also know that the said James A. Toomev and 
* % 

Vincent L. Toomey, as trustees of the estate of Ellen 
C. Toomey and as endorsers, borrowed from the Lincoln 
National Bank of Washington, D. C., the sum of $8,000.00 
to erect a modern public garage upon said property 43- 
49 Capitol Court, S. W., and that at the time of the death 
of the said James A. Toomey there remained unpaid 
$2,450.00 of this loan, but which loan has been reduced 
by payments of interest and principal, through Vincent L. 
Toomey, to the sum of $1,950.00. They also know 7 the 
unwillingness of the said Marion Caraher Toomey, in¬ 
dividually and as executrix of the estate of James A. 
Toomey, to acknowledge the same, although the failure 
to acknowledge this debt wmuld cast upon the estate of 
Ellen C. Toomey, deceased, a loss for more than the 
proportionate share of one-half due by the estate of Ellen 
C. Toomev. 


41 


Further answering said Paragraph 5, these defendants 
aver that they also know of a controversy caused en¬ 
tirely by the plaintiffs, Marion Caraher Toomey and 
Marion Cecilia Toomey to effect the appointment of a 
substituted trustee to serve in the place and stead of 
James A. Toomey, deceased, and in conjunction with the 
surviving trustee, Vincent L. Toomey. . They also know 
of the efforts of Marion Cecilia Toomey in requesting 
and inviting the Second National Bank of Washington, D. 
C., through its president, Mr. John A. Reilly, to serve 
as substituted trustee with Vincent L. Toomey, as sur¬ 
viving trustee, without consultation with either one of 
these two defendants or the surviving trustee. That 
these defendants hereby indicate their most definite and 
unqualified opposition to the appointment of any trustee 
or trustees, except in conformity with the agreement of 
January 16, 1942. 

That their opposition to the appointment of any substi¬ 
tuted trustee as outlined and indicated in the complaint is 
that such appointment would cast upon these two defend¬ 
ants the entire cost of such substituted trustee with- 
53 out one cent cost upon any or all of said plaintiffs. 

That Vincent L. Toomey, the surviving trustee has 
served said estate since March 7, 1920 without any com¬ 
pensation whatsoever and has lent to said estate his per¬ 
sonal credit, reaching as high as $15,500.00, plus in¬ 
terest, to improve certain properties belonging to the es¬ 
tate and to purchase certain properties which are now 
owned by the estate, but which were not owned by the es¬ 
tate when Ellen C. Toomey, the testatrix, died. That the 
said Vincent L. Toomey has personally supervised the man¬ 
agement and control of all the properties left by the said 
Ellen C. Toomey, deceased, as well as three new’ and very 
valuable pieces of property acquired by him, and totally 
through his efforts as one of the trustees of the estate of 
Ellen C. Toomey. That he has collected the rents, paid 
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the taxes, interest, payments on loans, fire insurance, water 
rents and necessary repairs to all of said property. That 
directly through his efforts and the efforts of nobody else, 
the rentals on this property have increased from the sum 
of $274.00 per month at the time of the demise of the said 
Ellen C. Toomey upon, to-wit March 7,1920 unto the month¬ 
ly sum of $1,048.00 at the present time. 

That the total assessed valuation of the property owned 
by said estate has increased from $32,593.00 to the sum of 
$58,400.00, while the mortgages have increased only in the 
sum of $25,600.00 from the sum of $17,700.00, plus the sum 
of $5,000.00 remaining unpaid and due the said Vincent L. 
Toomey for personal loans to said estate. That these fig¬ 
ures are distinct and separate from the property located 
at 43-49 Capitol Court, S. V., which was always, prior to 
1929, under the individual charge of James A. Toomey, be¬ 
cause of his one-half personal ownership in the same. That 
for several years prior to 1929 said property never returned 
any rentals whatsoever and the said James A. Toomey per¬ 
mitted the same and allowed said property to become very 
obsolescent, insanitary and uninhabitable. That in 1929 
said Vincent L. Toomey had plans prepared, paid off three 
and one-half years back taxes, accumulated and unpaid un¬ 
der the control of the said James A. Toomey, procured sig¬ 
natures of consent, borrowed $8,000.00 on a personal loan 
and constructed a modern fire proof public garage 
54 upon the site of said property, which today bears 
rental at the rate of $100.00 per month. 

And, as a still further answer to said Paragraph 5, these 
defendants state that the appointment of a substituted trus¬ 
tee in the place and stead of said James A. Toomey, to serve 
with Vincent L. Toomey as surviving trustee, w’ould be a 
complete voidance, nullification and disregard of the form 
and method for the perpetuation of the trust as created 
and provided under the contract dated January 16, 1942, 
and heretofore in this answer more specifically referred to 
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as Plaintiffs’ Exhibit “A.” That plaintiffs are attempting 
to hold the benefits created under the said contract dated 
January 16,1942, by asserting an absolute vested remainder 
under the will of Ellen C. Toomey and also permitting those 
two defendants to reduce their monthly net income bv the 

i * 

payment on loans due by said estate. Whereas, under the 
will of the said Ellen C. Toomey, deceased, the estate of 
James A. Toomey, deceased, would be without any interest 
whatsoever and these defendants would be entitled to the 
entire net income of said estate. 

VI. 

Answering Paragraph 6 of the complaint, these defend¬ 
ants know nothing about the allegations contained therein 
and can, therefore, neither deny or admit the same, but de¬ 
mand strict and accurate proof of all things therein con¬ 
tained. 

VII. 

Answering Paragraph 7, these defendants deny that there 
is no controversy between the plaintiffs and these defend¬ 
ants. Thev aver that there is a verv definite controversy 
between the plaintiffs and these two defendants in the at¬ 
tempt of the plaintiffs to repudiate and set aside certain 
parts of the contract dated January 16, 1942 and referred 
to as Plaintiffs’ Exhibit “A,” and yet impose upon these 
defendants their obligation in the performance of said con¬ 
tract dated January 16,1942. 

vn. 

Answering Paragraph 8 of the complaint, these defend¬ 
ants deny that Vincent L. Toomey as surviving trus- 
55 tee holds title to the real estate belonging to the es¬ 
tate of Ellen C. Toomey, deceased, and they assert 
that the interest of the said Vincent L. Toomey as surviving 
trustee is only the right “to manage and control said prop¬ 
erty and collect the income from the same and pay over 
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the net income from said property to” these defendants. 
That no increased authority was vested in the trustees, or 
surviving trustee, in the agreement dated January 16, 1942 
and the only authority under that agreement vested in the 
trustee is to continue the authority created under the will, 
and upon the death or marriage of both of these defendants 
to deliver one-half of the principal or corpus of said estate 
to Janies A. Toomey, or the estate of James A. Toomev, 
and one-half to himself or his estate. 

They admit, as heretofore stated, that the trust estate is 
indebted to Vincent L. Toomey in his own right for moneys 
advanced for extensive repairs which have realized most 
generous returns for the estate. 

IX. 

In answer to Paragraph 9 of the complaint, these defend¬ 
ants, while knowing of the personal claims of the said Vin¬ 
cent L. Toomey against the estate of James A. Toomey, 
deceased, as well as the apparent unwillingness of Marion 
Caraher Toomey to pay or acknowledge said claims, they 
feel that thev do not in anv wise concern them and that 

w * 

they need not enter such controversy, but they do repeat 
that they most strongly oppose, for the reasons heretofore 
indicated, the appointment of any person or corporation as 
substituted trustee in the place and stead of James A. 
Toomey, deceased, to serve as co-trustee with the said Vin¬ 
cent L. Toomey. 

They deem the allegation that the plaintiffs herein are 
fearful that their interests may be prejudiced by the con¬ 
tinued exclusive control of the trust property by said Vin¬ 
cent L. Toomey alone, is a most misleading and confusing 
statement, as no one is entitled to any income in this estate 
until the death or marriage of these two defendants and no 

one has the authoritv to convev or sell or transfer anv of the 

• • » 

principal of the estate without the concurring signatures 
of the lawful heir or heirs of James A. Toomey; Vin- 
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56 cent L. Toomey, his wife Catherine V. Toomey; and 
these two defendants, so long as they live and re¬ 
main unmarried. That the plaintiff, Marion Caraher Too¬ 
mey, well knows this condition to exist as she has been al¬ 
ways compelled to sign for her inchoate right of dower, as 
the wife of James A. Toomey, in all the property owned by 
the estate of Ellen C. Toomey, deceased. 

That the District, Lawyers & Washington Title Com¬ 
panies, as well as the Real Estate and Columbia Title Com¬ 
panies, have on all transactions relating to the properties 
of this estate, and being no less than four occasions, report¬ 
ed the title in the four principals of this estate, to-wit: 
James A. Toomey and Vincent L. Toomey and their wives 
as vested remaindermen, and Helen J. Toomey and Ger¬ 
aldine C. Toomey, as life beneficiaries. 

CROSS-COMPLAINT FOR CANCELLATION OF 

AGREEMENT. 

(Filed Dec. 24, 1943.) 

The cross-plaintiffs, Helen J. Toomey and Geraldine C. 
Toomey file this cross-complaint for cancellation of the 
agreement dated January 16, 1942 between James A. Too¬ 
mey, et ux; Vincent L. Toomey, et ux; and these two cross¬ 
plaintiffs, said agreement being recorded in Liber No. 7714 
at Folio 446 among the Land Records of the District of 
Columbia, and in support thereof allege: 

1. That in order to vest in James A. Toomev and Vin- 
cent L. Toomey an absolute one-half vested remainder in¬ 
terest under the will of Ellen C. Toomev, dated January 20, 
1916 and duly admitted to probate and record as a will of 
real and personal property by the Probate Court of the Su¬ 
preme Court of the District of Columbia, now the District 
Court of the United States for the District of Columbia, and, 
in order to increase and enhance the value of the principal 
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and corpus of the estate of the said Ellen C. Toomey, de¬ 
ceased, they did not permit and allow certain portions and 
contributions from the net income to which they were, and 
are, entitled to be used in the payment and reduction of 
loans secured and unsecured against said estate of Ellen 
C. Toomey, it was promised, obligated and covenanted to 
them that the method and form of the trusteeship, including 
surviving and substituted trustees, would be only in 
57 the form and manner set forth, indicated and outlined 
in said agreement dated January 16,1942. 

2. That the cross-defendants Marion Caraher Toomey, 
individually and as executrix of the estate of James A. 
Toomey, deceased, Marion Cecilia Toomey, Helen E. Too¬ 
mey and James C. Toomey, whatever their interests might 
be in the estate of Ellen C. Toomey, have repudiated, evad¬ 
ed, annulled and voided the covenant to perpetuate said 
trusteeship in the manner and form set forth and included 
in the agreement dated January 16, 1942. 

3. That these cross-defendants now seek to impose upon 
these cross-plaintiffs the financial duty and obligation of 
paying a trustee appointed by a method and process not 
within the form and manner set forth and contained in said 
agreement dated January 16, 1942. 

4. That the agreement of January 16, 1942 having been 
annulled by these said cross-defendants, these cross-plain¬ 
tiffs now assert that they are entitled to the entire net gain 
of said estate, from the time of the demise of the said Ellen 
C. Toomey, deceased, up to the present date, and they there¬ 
fore seek the action and decree of this Court in vesting in 
th6m such net gain or gains of said estate. 

WHEREFORE, the premises considered, these cross¬ 
plaintiffs pray: 

1. That the Court enter a decree adjudging and order¬ 
ing that the agreement dated January 16, 1942, a copy of 
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which is attached to the original complaint filed herein 
marked “Plaintiffs’ Exhibit ‘A’ ”, and recorded among the 
Land Records of the District of Columbia on the 19th day 
of January, 1942 in Liber 7714 at Folio 446, be cancelled, 
set aside, and held for naught. 

2. That all net gain or gains in the property held and 
owned by the estate of Ellen C. Toomey, from March 7, 
1920 to the time of such decree be deemed and adjudicated 
net income and belonging to these two cross-plaintiffs. 

3. That the Court grant such other and further relief as 
it deems necessary under the premises. 

(S) JOSEPH C. SURACI, 

per VINCENT L. TOOMEY, 

Atty. for Defendants and Cross- 
Plaintiffs, Helen J. Tootney and 
Geraldine C. Toomey, 

Union Trust Building, 

Washington, D. C. 


58 Answer and Cross-Complaint of the Defendant 

Catherine V. Toomey. 


I. 

This defendant admits the general equitable jurisdiction 
of this Honorable Court, but reserves the right to rely up¬ 
on the contractual relationship existing under and by vir¬ 
tue of a certain contract dated January 16, 1942 and filed 
by the plaintiffs herein as their Exhibit “A.” 

II. 

She admits the several allegations contained in Para¬ 
graph 2 of the complaint. 
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III. 

In answer to Paragraph 3 of the complaint, this defend¬ 
ant avers that the instrument dated January 16, 1942 be¬ 
tween James A. Toomey, et al., and filed by the plain- 
59 tiff's herein as their Exhibit “A,” was suggested and 
drafted by the now surviving trustee, Vincent L. 
Toomey. It was suggested as a possible benefit to both 
James A. Toomey and Vincent L. Toomey, whichever one 
would be the first to die. 

The natural expectation was that James A. Toomey, be¬ 
ing twelve years the senior of Vincent L. Toomey, would 
be the more probable to become beneficiary. As events oc¬ 
curred, it was of great benefit to James A. Toomey, or those 
taking the estate of James A. Toomey, because it vested in 
him, and his estate, an absolute one-half vested remainder, 
after the deatli or marriage of both the defendants, Helen 
J. Toomey and Geraldine 0. Toomey. 

This defendant does recall that it was with much reluc¬ 
tance and apparent unwillingness that the plaintiff, Mar¬ 
ion Caraher Toomey, went to the offices of the District, 
Lawyers and Washington Title Companies to sign this 
agreement, as it was neeessarv to urge her several times 
over a period of more than a month before she did finally 
and aetuallv sign the agreement. 

This contract also provided for the method and means 
of perpetuating the trusteeship, to-wit: that upon the death 
of either James A. Toomey, or Vincent L. Toomey, the sur¬ 
vivor was to be the surviving trustee, and upon the death of 
both James A. Toomey and Vincent L. Toomey, prior to the 
death or marriage of both Helen J. Toomey and Geraldine 
C. Toomey, then, “substituted trustees shall be appointed 
by selecting one trustee from the children of James A. Too- 
mev and one from the children of Vincent L. Toomev,” all 
of which is set forth and provided in Paragraph 4 of said 
agreement dated January 16, 1942. 
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Said agreement of January 16, 1942 severely obligated 
the defendants, Helen J. Toomey and Geraldine C. Toomey, 
to curtail and reduce the net income properly due them from 
the estate of Ellen C. Toomey, by compelling them to allow 
for payment of loans due by said estate, which payments on 
loans would be of benefit to them only in the amount of re¬ 
duced interest charges, whereas, to the said James A. Too¬ 
mey and Vincent L. Toomey, and their respective estates, 
it would, and does, increase their capital ownership 
60 by such reductions, plus interest. That said pay¬ 
ments on loans, as an illustration, for the last two 
years, has enhanced and increased the value of the prin¬ 
cipal or corpus of this estate in the sum of $3,500.00 annual¬ 
ly. This is money which represents a part of the net in¬ 
come of said estate and the payment of said moneys was 
permitted by the said Helen J. Toomey and Geraldine C. 
Toomey, co-defendants, and they obligated themselves, only 
upon the representation that the agreement of January 16, 
1942 would be carried out in full, and not in part, by all and 
any of the parties thereto. 

IV. 

Answering Paragraph 4 of the complaint, this defendant 
avers that all the allegations therein are without reference 
to her and for that reason fails to answer the same. 

V. 

Answering the allegations contained in Paragraph 5 of 
the complaint, this defendant states that a very serious con¬ 
troversy’ has arisen between Marion Caraher Toomev in her 
• • 

own right and as executrix under the last will and testa¬ 
ment of James A. Toomey, deceased, and Vincent L. Too¬ 
mey in his own right, because of the refusal of Marion Cara¬ 
her Toomey, as executrix under the last will and testament 
of James A. Toomey, deceased, to acknowledge an indebt- 
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edness due by her as said executrix, unto Vincent L. Too- 
mey, in his own right, for moneys advanced on various 
pieces of real estate jointly owned by Vincent L. Toomey 
in his own right and James A. Toomey, in his own right, or 
now the estate of James A. Toomey. 

That the said Marion Caraher Toomey asserts and claims 
all the benefits and advantages created and realized by rea¬ 
son of said moneys having been advanced by the said Vin¬ 
cent L. Toomey and employs all the figures for reduced 
loans and mortgages against said parcels of real estate, but 
consistently declines to acknowledge the indebtedness due 
the said Vincent L. Toomey, accumulated in advancing the 

neoessarv monevs to make these reductions. 

• * 

That the said Marion Caraher Toomey, in her own right 
and as executrix of the estate of James A. Toomey, 
61 deceased, has demanded and received full and com¬ 
plete accounts of all moneys received and disbursed 
by the said Vincent L. Toomey in the operation and man¬ 
agement of said jointly owned properties and while she 
has never protested any of said accounts, or any items 
thereof, she steadfastly refuses to acknowledge said in¬ 
debtedness and endeavors to repudiate the same. 

Further answering said Paragraph 5, this defendant 
states that the alleged controversy as to whether the chil¬ 
dren of James A. Toomey take the remainder interest un¬ 
der the estate of Ellen C. Toomey, deceased, or their moth¬ 
er, Marion Caraher Toomey takes the same, is definitely 
feigned. That the only controversy involved is whether 
or not the interest of James A. Toomey, deceased, under the 
estate of Ellen C. Toomey, deceased, is responsible or lia¬ 
ble for the debts due by James A. Toomey, deceased. 

VI. 

Answering Paragraph 6, this defendant is in no wise con¬ 
cerned with the allegation as to who claims any interest in 
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the estate of Ellen C. Toomey, by virtue of the will of 
James A. Toomey, after the payment of the aforesaid in¬ 
debtedness to Vincent L. Toomey. 

VII. 

Answering Paragraph 7 of the complaint, this defendant 
denies that no controversy exists between her and the plain¬ 
tiffs hereto, as a very serious controversy exists concern¬ 
ing the indebtedness due Vincent L. Toomey, as heretofore 
alleged, and the attitude of the said Marion Caraher Too¬ 
mey, individually and as executrix under the last will and 
testament of James A. Toomey, deceased, in her attempt to 
avoid, and certainly her failure to acknowledge, said indebt¬ 
edness, although she seeks to enjoy the benefits created 
thereby. 

VIII. 

In answer to Paragraph 8 of the complaint, this defend¬ 
ant states that the estate of Ellen C. Toomey, deceased, is in¬ 
debted to Vincent I.. Toomey in the sum of about $5,000.00 
for moneys expended and disbursed by Vincent L. Toomey 
in extensive repairs and improvements to the properties of 
the estate of the said Ellen 0. Toomey. That said in¬ 
debtedness is and has always been acknowledged by 
62 the said James A. Toomey, now deceased, in his own 
right and as co-trustee of the estate of the said Ellen 
C. Toomey. That the said indebtedness represents the bal¬ 
ance due on a much larger indebtedness for moneys ad¬ 
vanced by the said Vincent L. Toomey for similar purposes 
and the same lias been reduced by the application of moneys 
from the net income of said estate, which were paid at the 
sacrifice, but with the complete understanding and approv¬ 
al, of the co-defendants. Helen .T. Toomey and Geraldine C. 
Toomey. This defendant denies that the said Vincent L. 
Toomey holds title to the various parcels of real estate be¬ 
longing to the estate of Ellen C. Toomey, deceased, and 
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avers that his only right in said parcels of real estate, be¬ 
yond his one-half vested interest, contingent upon the mar¬ 
riage or death of the defendants, Helen J. and Geraldine 
C. Toomey, is to collect the rents, attend the repairs, pay 
taxes, keep up the insurance and preserve the good will of 
said real estate. That the said plaintiff, Marion Caraher 
Toomey, well knows that each and every transaction involv¬ 
ing the title to the real estate belonging to the estate of El¬ 
len 0. Toomey, deceased, was participated in by her as the 
wife of Janies A. Toomey and, not one instance can be cited 
or employed wherein the title to said real estate was chang¬ 
ed or altered in any wise whatsoever by the signatures of 
James A. Toomey or Vincent L. Toomey or both, or that 
said trustees, or either of them ever attempted or pretend¬ 
ed to possess the control over the title to said parcels of 
real estate. 

IX. 

Answering Paragraph 9, this defendant states that the 
allegations contained therein are most misleading and inac¬ 
curate, as it is impossible for Vincent L. Toomey as trus¬ 
tee of the estate of Ellen C. Toomey, deceased, to exercise 
any control, right of transfer, sale, incumber or exchange 
any or all of the corpus of the estate of the said Ellen C. 
Toomey, deceased. That it is likewise misleading and in¬ 
accurate for said plaintiffs to urge that said defendant, Vin¬ 
cent L. Toomey, has threatened to assert his personal claims 
against their interests, or the interest of any one of them, 
in the estate of Ellen C. Toomey, deceased, or that 
63 part of said estate belonging to James A. Toomey. 

That such an allegation is only a veil to disguise the 
indebtedness due Vincent L. Toomev in his own right bv 
Mhrion Caraher Toomey, executrix of the estate of James 
A. Toomey, deceased. 

Further answering Paragraph 9, this defendant states 
that she is a party to the agreement dated January 16,1942 
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in which agreement the form and method to perpetuate the 
trusteeship is made and provided and that said agreement 
was made and entered into upon the representation and pre¬ 
tense that each and every act or forbearance provided there¬ 
for would be carried out in accordance with the terms and 
stipulations of said agreement. 

That the said Vincent L. Toomey, defendant herein, has 
contributed his enorts and made large linancial sacrifices 
in order to promote the interests of said estate, all without 
compensation to him. That he maintains an office at con¬ 
siderable expense and outlay, wherein all the business of 
said estate is transacted without cost to said estate and 
where said estate enjoys the results of well organized real 
estate management and control. That he lends his legal 
experience in the operation and control of said estate, thus 
affording said estate an instrument by which all of its var¬ 
ious papers and legal documents are drawn and drafted, 
without expense to said estate. That if a substituted trus¬ 
tee is appointed in the place and stead of James A. Toomey, 
deceased, then the twenty-three years of service rendered 
by the said Vincent L. Toomey as actuary trustee will earn 
a reward for some stranger who will act as co-trustee, to be 
compensated on the basis of the uncompensated achieve¬ 
ments of the said Vincent L. Toomey. 

That the plaintiff, Marion Cecilia Toomey, some time 
about June, 1943, called at the office of Mr. John A. Reilly, 
President of the Second National Bank of Washington, D. 
C. and invited and requested the Second National Bank to 
serve as substituted trustee with the said Vincent L. Too¬ 
mey in the estate of Ellen C. Toomey, deceased. That said 
call was made without consultation with, or notice to, any 
of the defendants herein and such request to serve as sub¬ 
stituted trustee was promptly resented by all the defend¬ 
ants herein when the information about the same was 
conveyed to them. That the said Marion Cecilia 
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64 Toomey, in ber conversation with the said John A. 

Reilly, stated that the said Vincent L. Toomey, sur¬ 
viving trustee, had made a “marvelous success” in the 
management and control of the estate of the said Ellen C. 
Toomey, deceased. 

CROSS-COMPLAINT. 

Catherine V. Toomey, as cross-complainant, respectfully 
urges: 

1. That she did execute and participate in a certain writ¬ 
ten agreement dated January 16, 1942 upon the represen¬ 
tation and pretense that said agreement would be carried 
out and fulfilled in accordance with the language, terms and 
conditions therein contained. That in executing and par¬ 
ticipating in said agreement she did surrender and renounce 
certain valuable inchoate dower rights. 

2. That the attempt of Marion Caraher Toomey, indi¬ 
vidually and as executrix of the estate of James A. Toomey, 
Marion Cecilia Toomev, Helen E. Toomev and James C. 
Toomey, to demand and urge the appointment of a substi¬ 
tuted trustee in the place and stead of James A. Toomey, 
deceased, is a deliberate and definite attempt to evade the 
form and method provided for the perpetuation of the trus¬ 
teeship as made and provided in the agreement dated Jan¬ 
uary 16,1942. 

3. That the failure of the said Marion Caraher Toomey, 
individually and as executrix of the estate of James A. Too¬ 
mey, deceased, Marion Cecilia Toomey, Helen E. Toomey 
and James C. Toomey, heretofore plaintiffs, but now cross¬ 
defendants, to carry out said agreement in accordance with 
the terms and tenor thereof, is a total failure of considera¬ 
tion and justifies the restoration to this cross-plaintiff of 
all her rights surrendered and renounced when she gave 
and added her signature to the agreement of January 16, 
1942. 
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WHEREFORE, THE PREMISES CONSIDERED, this 
cross-plaintiff prays: 

1. That the Court enter a decree adjudging and order¬ 
ing that the agreement dated January 16, 1942, copy 

65 of which is attached to the original complaint filed 
herein marked Plaintiffs' Exhibit “A*’ and recorded 
among the Land Records of the District of Columbia on the 
19th day of January, 1942 in Liber 7714 at Folio 446, be 
cancelled, set aside and held for naught. 

2. That all inchoate rights of dower surrendered and 
renounced by this cross-plaintiff, by virtue of her partici¬ 
pation in and execution of said agreement dated January 
16, 1942, be returned and restored to this cross-plaintiff, 
and that her status, upon the entry of such decree, be the 
same as if said agreement of January 16, 1942 had never 

been executed bv her. 

* 

3. That the Court grant such other and further relief 
as it deems necessary under the premises. 

JOSEPH C. SURACI, 

Per T., 

Union Trust Building, 

Washington, D. C., 

Attorney for Defendant and Cross- 
Plaintiff, Catherine V. Toomey. 


75 Motion to Dismiss Original Complaint Filed by the 
Plaintiffs, Marion Caraher Toomey, Etc. 

The defendants, Vincent L. Toomey, Helen J. Toomey, 
Geraldine C. Toomey and Catherine V. Toomey, move the 
Court to dismiss the original complaint filed in the above 
entitled cause and for reasons therefor say: 

1. That in view of the admission and statement made 
by counsel for the plaintiffs, in plaintiffs’ points and au- 
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thorities in support of plaintiffs’ motion to dismiss cross¬ 
complaint of Vincent L. Toomev, Helen J. Toomey and 
Geraldine C. Toomey at Page 3, Paragraph 5, stated twice, 
the entire purposes and objectives of said original bill of 
complaint become vain, moot and negative, which statement 
is as follows: 

‘‘The life beneficiaries under the will are entitled 
only to take during their lives, unmarried, the net in¬ 
come from the properties left by the decedent; and 
the trustees were given no powers other than to collect 
and disburse the income and to convey the remainder 
upon termination of the life estates/’ 

2. That said bill of complaint contained an allegation 
that the surviving trustee, Vincent L. Toomey, was about 
to convert the interests of the children of James A. Toomey 
in the principal of said estate, unto payment of certain 
debts due the said Vincent L. Toomey as surviving co-ten¬ 
ant of James A. Toomey, deceased. 

3. That said original bill of complaint also contains the 
statement that the said Vincent L. Toomey as surviving 

trustee under the will of Ellen C. Toomey, holds title 
76 to parcels of improved real estate in the District of 

Columbia in the sum of $60,000.00, or more, and that 
he claims sole and exclusive control of the same. 

4. Said bill of complaint contains an allegation that the 
interests of the children of said James A. Toomey, deceas¬ 
ed, would be prejudiced by the continued exclusive control 
of the trust property by said Vincent L. Toomey and for 
that reason said children believe that it would be to their 
best interests to have a co-trustee to serve in the place and 
stead of their deceased father. 

5. That said original bill of complaint contained a 
prayer that the said Vincent L. Toomey, surviving trustee, 
be required to account for the property devised and be¬ 
queathed by the fourth paragraph of said will of Ellen C. 
Toomey, deceased. 
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That the original bill of complaint was filed in this cause 
on December 2, 1943 and the cross-complaint of Vincent L. 
Toomey, Helen J. Toomev and Geraldine C. Toomey filed 
on December 24, 1943, and the motion to dismiss said 
cross-complaint, together with the authorities in support 
thereof, was filed on February 4, 1944, hence, the delay in 
filing this motion to dismiss said original bill of complaint. 

(S) JOSEPH C. SURACI, 

Attorney for Vincent L . Toomey, et aX., 
Union Trust Building, 

Washington, D. C. 

A copy of the foregoing Motion was this 
3d day of March, 1944, mailed postage 
prepaid, to the attorneys for the plain¬ 
tiffs, Leo P. Harlow and Marshall H. 

Lynn, 1331 G Street, N. W. 

(S) Joseph S. Subaci, 

Attorney for Defendants , 

Vincent L. Toomey, et al. 


72 Plaintiffs’ Motion to Dismiss Cross-Complaint 

of Vincent L. Toomey. 

Plaintiffs jointly and severally move the Court to dis¬ 
miss the cross-complaint filed herein by Vincent L. Toomey 
for the reason that said cross-complaint fails to state a 
claim upon which relief can be granted. 

LEO P. HARLOW, 
MARSHALL H. LYNN, 

1331 G Street, N. W., 

Attorneys for Plaintiffs . 
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The foregoing motion and the annexed Points and Au¬ 
thorities served by mailing postpaid to Joseph C. Suraci, 
Attorney for defendants, at Union Trust Building, Wash¬ 
ington, 5, D. C., the 3d day of February, 1944. 

(S) LEO P. HARLOW. 


73 Plaintiffs’ Motion to Dismiss Cross-Complaint of 
Helen J. Toomey and Geraldine C. Toomey. 

Plaintiffs’ jointly and severally move the Court to dis¬ 
miss the cross-complaint filed herein by Helen J. Toomey 
and Geraldine C. Toomey for the reason that said cross- 
complaint fails to state a claim upon which relief can be 
granted. 

(S) LEO P. HARLOW, 

(S) MARSHALL H. LYNN, 

1331 G Street, N. W., 
Attorneys for Plaintiffs. 

The foregoing motion and the annexed Points and Au¬ 
thorities served by mailing postpaid to Joseph C. Suraci, 
Attorney for defendants, at Union Trust Building, Wash¬ 
ington, 5, D. C., the 3d day of February, 1944. 

(S) LEO P. HARLOW. 


74 Plaintiffs’ Motion to Dismiss Cross-Complaint 

of Catherine V. Toomey. 

Plaintiffs’ jointly and severally move the Court to dis¬ 
miss the cross-complaint filed herein by Catherine V. 
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Toomey for the reason that said cross-complaint fails to 
state a claim upon which relief can be granted. 

(S) LEO P. HARLOW, 

(S) MARSHALL H. LYNX, 
1331 G Street, N. W., 
Attorneys for Plaintiffs. 

The foregoing motion and the annexed Points and Au¬ 
thorities served by mailing postpaid to Joseph C. Suraci, 
Attorney for defendants, at Union Trust Building, Wash¬ 
ington 5, D. C., the 3d day of February, 1944. 

(S) LEO P. HARLOW. 


95 Memorandum. 

(Filed June 20, 1944.) 

Argument has been heard upon the several motions in 
the file (in all perhaps ten). They have been considered 
and the court rules with respect thereto as follows: 

96 Plaintiffs’ motion to strike portions of answer 
of defendants, Helen J. Toomey and Geraldine C. 

Toomey, Sustained; 

Plaintiffs' motion to strike portions of answer of 
defendant, Catherine V. Toomey, Sustained; 

Plaintiffs’ motion to dismiss cross-complaint of Vin¬ 
cent L. Toomey, Sustained; 

Plaintiffs' motion to dismiss cross-complaint of 
Helen J. Toomey and Geraldine C. Toomey, Sustained; 

Plaintiffs’ motion to dismiss cross-complaint of 
Catherine V. Toomey, Sustained; 

Plaintiffs’ motion to strike portions of answer of 
defendant, Vincent L. Toomey, or to require more def¬ 
inite statement of defense, Sustained; 

Motion to dismiss original complaint filed by the 
Plaintiffs, Marion Caraher Toomey, etc., Overruled; 
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Motion of Vincent L. Toomey to strike and dismiss 
tlie first, second and third defenses of Marion Caraher 
Toomey, as Executrix of tlie Estate of James A. 
Toomey, deceased, to the counter-complaint of Vin¬ 
cent L. Toomey, Sustained; 

Motion to strike answer of Vincent L. Toomey to 
fourth defense and counterclaim of Marion Caraher 
Toomey, Overruled; 

Motion of Marion Caraher Toomey individually and 
as Executrix of the Estate of James A. Toomey, de¬ 
ceased, to add National Savings and Trust Company, 
a corporation, and American Security and Trust Com¬ 
pany, a corporation as Trustee, as Parties Defendant, 
Overruled. 

Counsel will submit appropriate orders. 

F. DICKINSON LETTS, 
Justice. 


Order. 

97 Upon consideration of the divers motions filed 

herein by the respective parties hereto and upon oral 
argument thereof duly had, it is, by the Court, this 30th 
day of June, A. D., 1944; 

ORDERED, that: 

Plaintiffs’ motion to strike portions of answers of 
defendants, Helen J. Toomey and Geraldine C. Toomey, 
sustained; with leave to said defendants to amend 
within thirty (30) days from the date of the entry 
hereof; 

i 

Plaintiffs’ motion to strike portions of answer of 
defendant, Catherine V. Toomey, sustained; with leave 
to the said defendant to amend within thirty (30) days 
from the date of the entry hereof; 

Plaintiffs’ separate motion to dismiss the separate 
cross-complaints of Vincent L. Toomey; Helen J. 



Toomey and Geraldine C. Toorney; and Catherine V. 
Toomey, sustained; 

Plaintiffs* motion to strike portion of answer of 
defendant, Vincent L. Toomey, or to require more 
delinite statement of defense, sustained; with leave to 
the said defendant to amend within thirty (30) days 
from the date of the entry hereof; 

9S Motion to dismiss original complaint filed by the 
plaintiffs, Marion Caraher Toomey, etc., overruled; 
Motion of Vincent L. Toomey to strike and dismiss 
first defense of Marion Caraher Toomey, as Executrix 
of the Estate of James A. Toomey, deceased, to the 
counter-complaint of Vincent L. Toomey, overruled; 
Motion to strike and dismiss second and third defenses 
of Marion Caraher Toomey, as Executrix of the Es¬ 
tate of James A. Toomey, deceased, to the counter- 
complaint of Vincent L. Toomey, sustained; except, 
that the second defense may stand as to such items of 
account as may be found to be not chargeable as liens 
against the real estate; 

Motion to strike answer of Vincent L. Toomey to 
fourth defense and counter-claim of Marion Caraher 
Toomey, overruled; 

Motion of Marion Caraher Toomey, individually, and 
as Executrix of the Estate of James A. Toomey, de¬ 
ceased, to add National Savings and Trust Company, 
a corporation, and American Security and Trust Com¬ 
pany, a corporation, as Trustees, as Parties Defend¬ 
ant, overruled; 

By the Court, 

(S) J. DICKINSON LETTS, 
Justice. 

Approved as to form: 

(S) Joseph C. Suraci. 

(S) Leo P. Harlow. 

(S) Marshall H. Lynx. 
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99 Amended Paragraph 5 to the Answer of the 
Defendant, Vincent L. Toomey, to the Original 

Complaint, Stated in the Alternative. 

(Filed July 29, 1944.) 

5. This defendant most emphatically denies that he has 
ever stated that it was his intention to collect from the trust 
property, certain moneys due him from the estate of James 
A. Toomey, deceased, not because he is without the rights 
to do if he were able, but that, factually, no such state¬ 
ment was ever made by him. 

This defendant insists that James A. Toomey died seised 
and possessed of a vested one-half remainder in the corpus 
of the estate of Ellen C. Toomey, and subject only to the 
life estates of Helen J. Toomey and Geraldine C. Toomey 
or/and the survivor. That this vested remainder is there¬ 
fore a part of the estate of James A. Toomey, deceased, and 
is subject to his debts. That after the payment of his 
debts, the residue of this vested remainder w*ould pass by 
virtue of the will of James A. Toomey, deceased, and not 
by virtue of the agreement dated January 16, 1942. The 
agreement of January 16, 1942, clarified the absolute 

100 fee simple remainder interests in James A. Toomey 

and Vincent L. Toomev. Reference is had to Para- 

•> 

graph 2 thereof: 

“2. That upon the marriage or death of both Helen 
J. Toomey and Geraldine C. Toomey, the said trustees 
or the surviving trustee, or substituted trustee, as the 
case might be, shall pay over, deliver and convey unto 
James A. Toomey and Vincent L. Toomey, in their 
own right , in equal parts, and as their absolute estate, 
the entire principal and corpus of said estate, includ¬ 
ing all real, personal and mixed property; * * 

That Paragraph 3 of said agreement dated January 16, 
1942, heretofore referred to at the conclusion of Para¬ 
graph 3 of this answer, states: 
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“3. Tlie object of this agreement is to vest in James 
A. Toomey and Vincent L. Toomey, as trustees, a com¬ 
plete and absolute fee simple estate, with the income 
therefrom payable to Helen J. Toomey and Geraldine 
C. Toomey until their marriage or death, the survivor 
upon the marriage or death of either to take the entire 
income until her marriage or death; and thereafter to 
create in James A. Toomey and Vincent L. Toomey, in 
their own right, in equal parts, and as their absolute 
estate, the remainder principal and corpus in said es¬ 
tate, and the trust thereupon fully terminated and 
ended. ’ ? 

That this defendant has consistently and continuously 
contended since the death of James A. Toomey, that the 
said James A. Toomey, deceased, died seised and pos¬ 
sessed of said one-half remainder interest in the estate of 
Ellen C. Toomey, deceased, but he knows of no controversy 
with the various plaintiffs involving this question, as all his 
conversations have been with Leo P. Harlow, Esq., and his 
associate, Marshall H. Lynn, Esq. 

This defendant does know of a controversy whereby 
Marion C. Toomey, Executrix and sole beneficiary of the 
estate of James A. Toomey, deceased, ignores the payment 
to this defendant of the sum of $22,491.61, due as of De¬ 
cember 31, 1944 (now materially more). That the afore¬ 
said moneys were paid hy this defendant to increase and 
protect certain equities in various parcels of real estate 
owned jointly by the said James A. Toomey, deceased, and 
this defendant. That the said Janies A. Toomey, had vir¬ 
tually abandoned his ownership in said parcels of real es¬ 
tate and thus compelled this defendant to meet payment 
of taxes, interest, insurance, repairs and reduction of prin¬ 
cipal. 

That the advancing of the various and divers sums of 
money by this defendant brought about and caused 
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101 the dismissal of a suit pending against James A. 

Toomey and Vincent L. Toomey, in the sum of 
$40,000.00, instituted by the National Savings & Trust 
Company, being Action at Law No. SS154 of this Honorable 
Court. That this debt, in the original sum of $40,000.00, 
has how been paid down to the sum of $23,000.00, all from 
the moneys and payments of this defendant, which the said 
James A. Toomey has heretofore acknowledged in writ¬ 
ing to the said Trust Company and to this defendant. 

That the said plaintiff, Marion Caraher Toomey, has 
stated in her petition to probate the will of James A. 
Toomey, deceased, the following: 

“6. That the decedent’s known unsecured debts, 
including the expenses of his last illness and funeral, 
amount to approximately $1500.00. That petitioner is 
1 advised that there are other claims against him, but by 
reason of the contingent character or questionable 
validity thereof, she is unable to state the probable 
amount of the same.” 

That on August 20, 1943, this defendant, even though he 
had been advancing the aforesaid moneys for a period of 
nearly eight years, received the following demand from 
the plaintiff, Marion Caraher Toomey, apparently in her 
own right and as executrix and sole beneficiary under the 
last will and testament of James A. Toomey, deceased, 
which demand came through Leo P. Harlow, Esq., attorney 
for said plaintiff: 

“Regarding the joint property, Mrs. Toomey would 
like an account of the receipts and expenditures of 
same to date, and quarterly statements hereafter, and 
takes the position that, outside of routine matters, 
she should be consulted as to all charges and expendi¬ 
tures. TV e also feel that each of the several pieces of 
property should be considered as a separate entity, and 
that Mrs. Toomey should receive currently her share 
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of the net rents from the properties other than the of¬ 
fice building, which she believes should be disposed of. 
She also takes the position that she does not agree 
to the charges which you assert against the joint prop¬ 
erties and wishes these matters to be decided bv the 
court.” 

That the said Janies A. Toomey, deceased, or the estate 
of the said James A. Toomey, deceased, is also indebted to 
this defendant in the sum of one-half of $1,320.68, as of De¬ 
cember 31, 1942, for moneys disbursed by this defendant in 
excess of income received by him in the maintenance and 
management of certain real estate jointly owned by the 
said James A. Toomey, deceased, and the estate of Ellen 
C. Toomey, deceased, and located at Nos. 43-49 Capitol 
Court, S. W., Washington, D. C. 

102 That in addition to the moneys due this defendant 
by the said James A. Toomey, deceased, or the es¬ 
tate of James A. Toomey, deceased, there was due the 
Lincoln National Bank of Washington, D. C., a note of 
$2,450.00, as of December 2, 1942 (now reduced to $1,750.- 
00). This money w^as negotiated and borrowed in order to 
construct and erect a public garage on a piece of property 
jointly owned by the said James A. Toomey, deceased, and 
the estate of Ellen C. Toomey, deceased, and in which the 
said James A. Toomey, deceased, would have an ultimate 
three-fourths interest and .this defendant only a one-fourth 
interest. That the said plaintiff, Marion Caraher Toomey, 
as executrix, is endeavoring to ignore all responsibility in 
the payment of this note. 

That the said James A. Toomey, deceased, was also re¬ 
sponsible with this defendant on a note to the Hamilton 
National Bank in the sum of $2,000.00 and interest, which 
is now reduced to $900.00 by virtue of eleven $100.00 pay¬ 
ments, with interest, made by this defendant. That the 
said Marion Caraher Toomey, executrix as aforesaid, had 
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and is endeavoring to evade payment of this note, as well 
as the payments heretofore made by this defendant. 

That the said Marion Caraher Toomey, executrix as 
aforesaid, seeks to sell the aforesaid jointly owned prop¬ 
erties which have been salvaged only through the efforts 
and financial assistance of this defendant, and to complete¬ 
ly ignore the value of the present day equities created by 
these efforts and financial assistance of this defendant. 
That she would make it appear that this defendant has 
never accounted or stated the income received by him from 
these various jointly owned properties, whereas she has 
promptly and punctually received statements, reported on 
all of said properties, without protest to the same or any 
items thereof. 

Said Marion Caraher Toomey, executrix as aforesaid, in 
order to protect the interest of James A. Toomey in the 
estate of Ellen C. Toomey, deceased, desires to make it ap¬ 
pear that the interest of James A. Toomey in the estate of 
Ellen C. Toomey was neither a remainder interest, nor a 
life estate, as the life estate was in the two life tenants, 
Helen J. Toomey and Geraldine C. Toomey. That 
103 the ownership of James A. Toomey after the execu¬ 
tion of the agreement dated January 16, 1942, repre¬ 
sented a mystical or fantastical ownership over which he 
had no testamentary control, according to the pretentions 
of the said Marion Caraher Toomey, executrix as afore¬ 
said. 

This defendant deems it of the gravest importance that 
the above controversies should be detailed in this answer, 
as the same were all inspired or made possible by the plain¬ 
tiffs, without any hostility whatsoever on the part of this 
defendant. That the alleged controversy referred to by the 
plaintiffs in paragraph 5 is pretended by them, in order 
to show hostility, as the plaintiffs well know that the ulti¬ 
mate ownership of the one-half remainder estate belonging 


67 


to James A. Toomey could not be affected by any action of 
this defendant. 

This defendant urges that the filing of 'this action was a 
deliberate violation of the agreement dated January 16, 
1942. That in said agreement dated January 16, 1942, he 
surrendered valuable property rights to the estate of 
James A. Toomey, for which he received nothing. This 
defendant, therefore, reserves the right to regard the filing 
of said suit by these plaintiffs, for 'the appointment of a 
substituted trustee, as a termination of said agreement and 
this answer in no wise waives such reservation. 

JOSEPH 1. SIR All, 

Per V. L. T., 

Attorney for Defendant, 
Vincent L. Toomey. 

I do hereby certify that a copy of the 
above amended pleading was mailed, postage 
prepaid, this 29th day of July, 1944, to 
Messrs. Leo P. Harlow* and Marshall H. Lynn, 

1331 G Street, X. W\, Attorneys for Plaintiffs. 

(S) Joseph C. Suraci, 

Per V. L. T. 


104 Amended Paragraph 5 to the Answer of the De¬ 
fendants Helen J. Toomey and Geraldine C. 

Toomey to the Original Complaint. 

5. These defendants insist that James A. Toomey died 
seised and possessed of a vested one-half remainder in the 
corpus of the estate of Ellen C. Toomey, deceased, and 
subject only to the life estates in these two defendants 
or/and the survivor. That this vested remainder, is, there¬ 
fore, a part of the estate of James A. Toomey, deceased, 
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and is subject to his debts. That after the payment of his 
debts, the rest of this vested remainder would pass by 
virtue of the will of James A. Toorney, deceased, and not 
by virtue of the agreement dated January 16, 1942. The 
agreement of January 16, 1942, clarified the absolute fee 
simple remainder interests in James A. Toorney and Vin¬ 
cent L. Toorney. Reference is had to Paragraph 2 there¬ 
of: 

‘‘2. That upon the marriage or death of both Helen 
J. Toorney and Geraldine C. Toorney, the said trustees 
or the surviving trustee, or substituted trustee, as the 
case might be, shall pay over, deliver and convey unto 
Janies A. Toorney and Vincent L. Toorney, in their own 
right, in equal parts, and as their absolute estate, the 
entire principal and corpus of said estate, * * V* 
105 That paragraph 3 of said agreement dated Jan¬ 
uary 16, 1942, states as follows: 

“3. The object of this agreement is to vest in James 
A. Toorney and Vincent L. Toorney, as trustees, a com¬ 
plete and absolute fee simple estate, with the income 
therefrom payable to Helen J. Toorney and Geraldine 
C. Toorney until their marriage or death, the survivor 
upon the marriage or death of either to take the en¬ 
tire income until her marriage or death; and thereafter 
to create in James A. Toorney and Vincent L. Toorney, 
in their own right, in equal parts, and as their absolute 
estate, the remainder principal and corpus in said es¬ 
tate, and the trust thereupon fully terminated and 
ended.” 

That these defendants have consistently and continuously 
contended, since the death of James A. Toorney, that the 
said James A. Toorney, deceased, died seised and possessed 
of said one-half remainder interest in the estate of Ellen C. 
Toorney, deceased, but they are unaware that this conten¬ 
tion is the subject of any controversy. 
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These defendants do know of a controversy whereby 
Marion Caraher Tooraey, executrix and sole beneficiary of 
the estate of James A. Tooniev, deceased, ignores the pay¬ 
ment to Vincent L. Toomey of a large sum of money due 
for certain moneys advanced by the said Vincent L. Toomey 
in the preservation of the equities and interests of James 
A. Toomey in certain jointly owned properties with the said 
Vincent L. Toomey. These defendants also know that the 
said Marion Caraher Toomey, executrix as aforesaid, has 
ignored a certain note due the Lincoln National Bank in 
the sum of $2,000.00 at the time of the death of the said 
James A. Toomey, and representing moneys borrowed by 
the said James A. Toomey, and Vincent L. Toomey, indi¬ 
vidually and as trustees of the estate of Ellen C. Toomey, 
deceased, to construct a modern fire proof garage at Nos. 
43-49 Capitol Court, S. W\, property in which the estate of 
James A. Toomey, deceased, has a three-fourths interest. 
That by failing to acknowledge the liability of the estate of 
James A. Toomey in and upon this note, will cast upon the 
estate of Ellen C. Toomey, deceased, a loss of one-half the 
amount due thereon and representing the first loss ever 
suffered by this estate. 

These defendants are also aware of a controversy com¬ 
menced and instituted by the four plaintiffs to this 
106 cause of action wherein and whereby they seek 
the appointment of a substituted trustee to serve 
with Vincent L. Toomey, the surviving trustee of the estate 
of Ellen C. Toomey. These defendants are aware of the 
fact that the efforts of these four plaintiffs to procure the 
appointment of a substituted trustee,, as aforesaid, is in 
open violation of the agreement of January 16,1942, where¬ 
in and whereby the method and perpetuation of the trus¬ 
teeship is amply and properly provided for. These de¬ 
fendants also are aware that Marion Cecilia Toomey en¬ 
tered into negotiations with the Second National Bank of 
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Washington, D. C., to have it serve as said substituted trus¬ 
tee, without the knowledge, consent or authority of those 
•two defendants, although tlie cost of such substituted trus¬ 
teeship would alone concern these two defendants and no 
other persons and, although the cost for compensation to 
such substituted trustee would alone fall upon these de¬ 
fendants. That the trusteeship from the time of the death 
of Ellen C. Toomey, on March 7, 1920, to the present date, 
has been successfully conducted and carried on, mainly 
and principally through the energetic and prudent efforts 
of Vincent L. Toomey, with the full knowledge, consent and 
approval of his co-trustee, James A. Toomey, now de¬ 
ceased. 

That the said Vincent L. Toomey has so developed said 
estate, that the income therefrom is approximately four 
times the amount being received as income at the time of 
the demise of the said Ellen C. Toomey. That the as¬ 
sessed value of said property, with the additional prop¬ 
erties secured by the said Vincent L. Toomey, as trustee, 
has almost doubled since the demise of the said Ellen C. 
Toomey. That the said Vincent L. Toomey gives much of 
his time and contributes much financial assistance to said 
estate, all without any compensation whatsoever to him. 
The fact that said trustee has claimed no compensation has 
contributed greatly to the increase of the capital value of 
this estate, which will ultimately inure to the remainder in¬ 
terest of Janies A. Toomey, deceased, in and to the estate 
of Ellen C. Toomey, deceased. 

The controversy referred to in paragraph 5 of the orig¬ 
inal complaint is pretended on the part of the plaintiffs as 
the same is of no interest or concern whatsoever to 
107 these defendants as to whether the widow or chil¬ 
dren of James A. Toomey receive his estate, after 
the payment of debts. 
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When these defendants entered into the contract of Jan¬ 
uary 16, 1942, they obligated themselves to permit the trus¬ 
tees or trustee, as the case might be, to use parts and por¬ 
tions of their income from rental, in the monthly payment 
on loans, thereby increasing the residuary value of this 
estate. They did this only upon the understanding and 
representation that the personnel of the trusteeship would 
remain the same until death and tiiat the perpetuation of 
the trusteeship would be in accordance with the terms and 
conditions of said agreement dated January 16, 1942. They 
have lost and continue to lose so much of the income as is 
applied on monthly payments of loans and of which all 
inure to the residuary value of the estate of James A. 
Toomey in and to the estate of Ellen C. Toomey, deceased, 
whereas these defendants receive nothing whatsoever in 
return therefor. 

That the filing of this suit for a substituted trustee is 
a deliberate violation of the agreement of January 16,1942, 
and these defendants in no wise wave their complaint 
against such violation by the filing of this answer. 

JOSEPH C. SURACI, Per V. L. T. y 
Attorney for Defendants , Helen J. 

Toomey and Geraldine C. Toomey. 

I do hereby certify that a copy of the 
above amended pleading was mailed postage 
prepaid this 29th day of July, 1944, to 
Messrs. Leo P. Harlow and Marshall H. Lynn, 

1331 G Street, N. W., Attorneys for Plaintiffs. 

Joseph C. Suraci, 

Per V. L. T. 
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108 Amended Paragraphs 5 and 9 to the Answer of 

the Defendant, Catherine V. Toomey, to 
the Original Complaint. 

In answer to Paragraph 3 of the original complaint, this 
defendant insists that James A. Toomey died seised and 
possessed of a vested one-half remainder in the corpus of 
the estate of Ellen C. Toomey, deceased, and subject only 
to the life estates in the two defendants. Helen J. Toomev 
and Geraldine C. Toomey or/and the survivor. That this 
vested remainder is therefore a part of the estate of James 
A. Toomey, deceased, and is subject to his debts. That 
after the payment of his debts, the rest of this vested re¬ 
mainder would pass by virtue of the will of James A. 
Toomey, deceased, and not by virtue of the agreement dat¬ 
ed January 16, 1942. The agreement of January 16, 1942, 
clarified the absolute, fee simple remainder interest of 
James A. Toomey and Vincent L. Toomey. Reference is 
had to Paragraph 2 thereof: 

109 “That upon the marriage or death of both Helen 
J. Toomey and Geraldine C. Toomey, the said trus¬ 
tees or the surviving trustee, or substituted trustee, as 
the case might be, shall pay over, deliver and convey 
unto James A. Toomey and Vincent L. Toomey, in 
their own right, in equal part , and as their absolute es¬ 
tate , the entire principal and corpus of said estate , 
• • * >> 

That Paragraph 3 of said agreement dated January 16, 
1942, states as follows: 

“The object of this agreement is to vest in James A. 
Toomey and Vincent L. Toomey, as trustees, a com¬ 
plete and absolute fee simple estate, with the income 
therefrom payable to Helen J. Toomey and Geraldine 
C. Toomey until their marriage or death, the survivor 
upon the marriage or death of either to take the en- 
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tire income until her marriage or death; and there¬ 
after to create in James A. Toomey and Vincent L. 
Toomey, in their own right, in equal parts, and as their 
absolute estate, the remainder principal and corpus in 
said estate, and the trust thereupon fully terminated 
and ended/’ 

This defendant denies that any controversy exists such 
as alleged in paragraph 5 of said original complaint. She 
avers that it would be legally impossible for Vincent L. 
Toomey, individually or as substituted trustee, to convert 
any remainder interest of Janies A. Toomey, deceased, in 
and to the estate of Ellen C. Toomey, deceased, unto the 
payment of personal debts due Vincent L. Toomey by 
James A. Toomey. That the same is alleged in said para¬ 
graph 5 in order to lend an appearance of hostility by the 
trustee towards these plaintiffs, or the interest of James A. 
Toomey, deceased, in the estate of Ellen C. Toomey, do- 
cased. 

This defendant does know of a verv serious oontroversv 

» • 

inspired by Marion Caraher Toomey as executrix and sole 
beneficiary of the estate of James A. Toomey, deceased, by 
her allegations in her petition to probate the last will and 
testament of James A. Toomey, deceased. In that peti¬ 
tion the said Marion Caraher Toomey, executrix as above 
stated, failed to acknowledge and, in fact, did impugn cer¬ 
tain debts due bv James A. Toomev, deceased, unto Vincent 
L. Toomey in his own right, although these debts were in¬ 
curred 'by moneys spent by Vincent L. Toomey in protect¬ 
ing large and valuable equities in certain properties jointly 
owned by James A. Toomey and Vincent L. Toomey. That 
the said Marion Caraher Toomey claims the ownership en¬ 
hanced by the payment of said moneys, but thoroughly dis¬ 
regards the refunding of said debts. 

110 That the said Marion Caraher Toomey, executrix 
as aforesaid, also fails to regard a debt due the Lin¬ 
coln National Bank in the sum of $2,000.00 for moneys bor- 
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rowed by James A. Toomey and Vincent L. Toomey, in 
their own right and as trustees of the estate of Ellen C. 
Toomey, to erect a modern fire proof garage at 43-49 Capi¬ 
tol Court, S. W., although the estate of James A. Toomey, 
deceased, owns an ultimate three-fourths interest in said 
property. That if said note is not acknowledged and paid 
bv the said Marion Caraher Toomev, as executrix as afore- 
said, in proportion to her one-half liability, then the total 
payment will fall upon the estate of Ellen C. Toomey, de¬ 
ceased, and said estate will suffer such loss. 

That this defendant is also aware of a controversy com¬ 
menced and instituted 'by the four plaintiffs to this cause of 
action, wherein and whereby they seek the appointment of 
a substituted trustee to serve with Vincent L. Toomev, the 
surviving trustee of the estate of Ellen C. Toomey, deceas¬ 
ed. 

This defendant avers that Marion Cecelia Toomey opened 
negotiations with the Second National Bank in June, 1943, 
to serve as substituted trustee of the estate of Ellen C. 
Toomey, deceased, the said Marion Cecelia Toomey doing 
so without the knowledge, consent or approval of any of 
the defendants hereto, although the said Marion Cecelia 
Toomey is a lawyer and was aware and knew of the exist¬ 
ence of a certain contract dated January 16, 1942, wherein 
and whereby the appointment and perpetuation of the 
trusteeship of the estate of Ellen C. Toomey, deceased, was 
made and provided. Ignoring the obligations of this con¬ 
tract, the said Marion Cecilia Toomey, nevertheless, en¬ 
deavored to engage said Second National Bank. Said 
Marion Cecelia Toomey was aware that the said Vincent L. 
Toomey had served as trustee of the estate of Ellen C. 
Toomey for over twenty-three years, had substantially 
doubled the ownership of the corpus of said estate and had 
increased the income of said estate by nearly four times 
and that he had served without compensation whatsoever 
a's such trustee. 


(O 


This defendant has detailed these various controversies 
because of the attempt of these various plaintiffs to 
111 suggest or reflect hostility on the part of the surviv¬ 
ing trustee. 

* * • * • 

9. This defendant, in answer to paragraph 9 of the orig¬ 
inal complaint, avers that the allegations therein contained 
are legally absurd and impossible, as no act of the trustee 
could prejudice the interests of the lawful owner, or own¬ 
ers, or divest such owner's or owners' interest in the prin¬ 
cipal or corpus of the estate of Ellen C. Toomey, deceased. 
Such interest can only be conveyed by the actual owners of 
the two life estates and the two remainder interests. The 
surviving trustee has no authority to convey any of the 
principal or corpus of this estate, his only authority being 
to manage and control the income from said properties 
during the lives of Helen J. Toomey and Geraldine C. 
Toomey, the life tenants, and/or the survivor. 

That these allegations have also been made for the pur¬ 
pose of suggesting and reflecting hostility on the part of 
the said surviving trustee. That all of said plaintiffs know 
that the agreement of January 16, 1942, was drawn at the 
suggestion and represents the composition of the said Vin¬ 
cent L. Toomey, the surviving trustee. That it was drawn 
to clarify and insure that both James A. Toomey and Vin¬ 
cent L. Toomey, or their respective estates, would receive 
the one-half remainder interest intended to be created by 
the will drawn by James A. Toomey for Ellen C. Toomey, 
but which will failed to properly state a one-half vested re¬ 
mainder in both James A. Toomey and Vincent L. Toomey. 
That the only 'benefits resulting from the agreement of 
January 16, 1942, inure to James A. Toomey, deceased, or 
the estate of James A. Toomey, deceased, as the remaining 
interests under said will and contract of January 16, 1942, 
are reduced or established in order to allow for the re- 
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mainder interest definitelr created in James A. Toomev, 
now deceased. 

When this defendant entered into the contract of Janu¬ 
ary 16, 1942, she surrendered numerous and valuable dow¬ 
er rights unto James A. Toomev now deceased, or the es¬ 
tate of James A. Toomev, and in consideration therefor 
received nothing whatsoever. That the filing of this 
112 suit for a substituted trustee represents an open 
and deliberate violation of that agreement, in that, 
the method of the perpetuation of the trusteeship is fully 
provided, and acknowledges the capable and loyal steward¬ 
ship of the incumbent trustee. By the filing of this answer, 
this defendant in no wise waives the complaint that the filing 
of this suit terminated and cancelled said agreement dated 
January 16, 1942. 

JOSEPH C. SURACI, 

Per V. L. T., 

Attorney for Defendant , 
Catherine V. Toomey. 

I do hereby certify that a copy of the above 
amended pleading was mailed, postage pre¬ 
paid, this 29th day of July, 1944, to Messrs. 

Leo P. Harlow and Marshall H. Lynn, 1331 
G. Street, X. W., Attorneys for Plaintiffs. 

Joseph C. Suraci, 

Per V. L. T. 


113 Notice of Appeal. 

Notice is hereby given this twenty-ninth day of Septem¬ 
ber, 1944, that Vincent L. Toomey, individually and as sur¬ 
viving trustee of the estate of Ellen C. Toomey, deceased; 
Helen J. Toomey; Geraldine C. Toomey and Catherine V. 
Toomey hereby appeal to the United States Court of Ap- 



peals from that part of the judgment of this Court entered 
on the thirtieth day of June, 1944, in favor of Marion Cara- 
her Toomey, individually and as Executrix of the estate of 
James A. Toomey, deceased: Marion Cecilia Toomey; Hel¬ 
en K. Toomey; James C. Toomey against said Vincent L. 
Toomey, individually and as surviving trustee of the estate 
of Ellen C. Toomey, deceased; Helen J. Toomey; Geraldine 
C. Toomev and Catherine V. Toomev, wherein and wherehv 

1. The Court did dismiss the separate cross-complaints 
of Vincent L. Toomey; Helen J. Toomey and Ger¬ 
aldine C. Toomey; and Catherine V. Toomey; and, 

2. Wherein and whereby the Court refused to dismiss 
the original complaint tiled by the plaintiffs, Marion 
Caraher Toomev, individuallv and as Executrix 

114 of the estate of James A. Toomey, deceased; Mari¬ 
on Cecilia Toomey, Helen E. Toomey and James 
C. Toomev. 

JOSEPH C. SURAC1, 

Atty. for Vincent L. Toomey, individually 
and as surviving Trustee of the Estate 
of Ellen C. Toomey, deceased, Helen J. 
Toomey, Geraldine C. Toomey and 
Catherine V. Toomey, 

Union Trust Building. 


121 Assignment of Errors. 

(Filed November 8, 1944.) 

1. That the Court erred in granting the motion of the 
plaintiffs (appellees) to dismiss the cross-complaints of 
Vincent L. Toomey, Helen J. Toomey, Geraldine C. Toomey 
and Catherine V. Toomey. 

2. That the Court erred in not adjudicating and decid¬ 
ing that the plaintiffs (appellees) had deliberately violated 
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and ignored the terms, conditions and rights of the defend¬ 
ants (appellants) under and contained in the contract dated 
January 16, 1942. 

3. That the Court erred in not adjudicating and de¬ 
ciding that the defendants (appellants) had all and each 
parted with numerous and valuable considerations under 
and by virtue of the contract dated January 16, 1942, all to 
the benefit of the said plaintiffs (appellees). 

4. That the Court erred in denying the motion of Vin¬ 
cent L. Toomey to dismiss the original complaint of the 
plaintiffs (appellees) filed herein, because of certain ad¬ 
missions made by said plaintiffs (appellees) which ren¬ 
dered said bill of complaint vain, moot and needless. 

5. Other errors apparent on the face of the record. 

JOSEPH C. SURACI, 

Per V. L. T., 

Attorney for Defendants (Appellants). 


124 Defendants’ (Appellants’) Designation of Record. 

(Filed Nov. 8, 1944.) 

The Clerk of the above court will please prepare a tran¬ 
script of record for the United States Court of Appeals in 
the above entitled cause, consisting of: 

1. Plaintiffs’ original complaint for construction of 
will and deed, substitution of trustee and determination 
of trust property and interest therein, together with ex¬ 
hibits. 

2. Separate answer of the defendant, Vincent L. 
Toomey, individually and as surviving trustee of the estate 
of Ellen C. Toomey, deceased, together with exhibits; also, 
cross-complaint for cancellation of agreement dated Janu¬ 
ary 16,1942; and, counter-complaint of Vincent L. Toomey 


79 


in his own right against Marion Caraher Toomey, as Execu¬ 
trix of the estate of James A. Toomey, deceased. 

3. Answer and cross-complaint of the defendants, Helen 
J. Toomey and Geraldine C. Toomey. 

4. Answer and cross-complaint of the defendant, Cath¬ 
erine V. Toomey. 

o. Plaintiffs’ motion to dismiss cross-complaint of 

Vincent L. Toomey. 

6. Plaintiffs’ motion to dismiss cross-complaint of 

Helen J. Toomey and Geraldine C. Toomey. 

7. Plaintiffs’ motion to dismiss cross-complaint of 

Catherine V. Toomey. 

5. Motion to dismiss original complaint filed by the 
plaintiffs, Marion Caraher Toomey, etc. 

125 9. Those parts of the order dated June 30,1944 

(a) Granting the motion to dismiss the cross¬ 
claims of Vincent L. Toomey, Helen J. Toomey, Geraldine 
C. Toomey and Catherine V. Toomey; 

(•b) Denying the motion of Vincent L. Toomey to dis¬ 
miss the original complaint. 

10. Notice of Appeal. 

11. Bond on Appeal. 

12. Assignment of Errors. 

13. Order extending time to file transcript. 

14. This designation of record. 

JOSEPH C. SURACI, Per V. L. T., 
Attorneys for Plaintiffs (Appellee). 

Service is hereby acknowledged this 
2d day of November 1944 of the 
Assignment of Errors in the above 
entitled cause, and this designation 
of record. 

(S) Leo P. Harlow, 

(S) Marshall H. Lynn, 

Attorneys for Plaintiffs Appellees. 
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128 Defendants’ (Appellants’) Supplemental 

Designation of Record. 

(Filed Dec. 8, 1944.) 

The Clerk of the above court will please include the fol¬ 
lowing in the transcript of record for the United States 
Court of Appeals in the above entitled cause: 

1. Memorandum of^opinion by Mr. Justice Letts. 

2. Amendments to paragraphs 5 and 9 of the answer 
of defendant, Vincent L. Toomey. 

3. Amendment to paragraph 5 of the answer of defend¬ 
ants, Geraldine C. Toomey and Helen J. Toomey. 

4. Amendment to paragraph 5 of the answer of defend¬ 
ant, Catherine V. Toomey. 

5. Order extending time to file transcript to December 
2S, 1944. 

6. This supplemental designation. 

JOSEPH C. SURACI, Per V. L. T., 
Attorney for Defendants (Appellants), 
Union Trust Bldg., 

Washington, D. C. 

Served by mailing a copy hereof, postpaid, to Messrs. Leo 
P. Harlow and Marshall H. Lynn, Attorneys for Plaintiffs 
(Appellees), 1331 G Street, N. W., Washington, D. C. 


JOSEPH C. SURACI, Per V. L. T., 
Attorney for Defendants (Appellants). 



